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Abstract

The purpose of this work is to examine critically the use of criminal sanctions in the
enforcement of environmental law in South Africa. The two principal issues considered
are, first, whether criminal sanctions are the best enforcement instrument and, if not, what
alternative enforcement tools exist. Second, the thesis considers ways in which the use of
criminal sanctions can be made more effective in those cases where it is found that
criminal sanctions do have a role to play.

In determining the object of criminal law in the context of environmental regulation, it
is concluded that the primary aim is deterrence. The question that this raises is whether
deterrence can adequately be achieved through use of alternatives to the criminal
sanction.

A comprehensive analysis of South African environmental legislation reveals an
overwhelming reliance on the command and control approach to regulation, with criminal
sanctions being used in almost all cases as the primary enforcement mechanism. It is
argued that there are several shortcomings of criminal law that militate against its use as
the default enforcement mechanism and the conclusion reached is that they should be
reserved for the most serious contraventions of the environmental law. The thesis
examines several viable alternatives to criminal sanctions, both administrative and civil,
and makes recommendations as to how these can be used effectively instead of criminal
sanctions.

Following this initial conclusion, the focus then shifts onto how the use of criminal
sanctions can be improved in those (serious) cases for which they should be reserved. It
is agued, first, that the use of strict criminal liability is not necessary. This is followed by
an examination of vicarious and corporate liability where recommendations are made for
ways in which these aspects can be improved. The issue of sentencing environmental
crime is then considered and it is argued that penalties are largely adequate but
suggestions are made as to innovative sentencing options. Finally, several procedural
improvements are put forward.

In conclusion, a model enforcement chapter for environmental legislation is mooted,

taking into account the various recommendations made in the course of the thesis.
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Chapter 1

Introduction

If somebody in South Africa emits effluent into a river, that person must comply with
standards provided by regulations in terms of the National Water Act.' These
standards set down maximum permissible levels for various substances in the effluent.
If the person fails to comply with these standards, should he or she be prosecuted for a
criminal offence? Alternatively, is there another way by which the transgression can
be addressed?

In a second example, an employer at an industrial chemical reprocessing plant
orders employees of his company to clean out the sludge at the bottom of a 25,000
gallon storage tank which has contained cyanide and phosphoric acid. The employer
took no steps to provide the employees with safety training or protective equipment.
One of the employees is overcome by hydrogen cyanide gas, collapses in the tank and
suffers severe brain damage. Should this employee be prosecuted for a criminal
offence? If so, and if he is convicted, what sort of penalty should be imposed?

These are the sorts of questions that have been faced by regulators since
environmental law began to burgeon from the early 1970s. Traditionally, the usual
mode of enforcing regulatory provisions, including environmental legislation, has
been the so-called ‘command and control’ model, which approximates the Austinian
vision of law as a series of commands backed up by threats. The law may, for
example, provide that nobody may litter and back up this prohibition by providing for
a certain penalty (usually fine or imprisonment) for contravening the provision.
According to this approach, the producer of effluent who breaches the National Water
Act regulations in the first example above should be prosecuted.

Recently, however, there has been significant movement away from reliance on the
command and control model to more participatory models that often involve the use
of economic inducements of various types to persuade, rather than force, the regulated
community to carry out the desired behaviour. According to this approach, the

effluent producer may be required to pay some sort of charge or fee for exceeding the

' Act 36 of 1998.
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maximum emission standard, thereby avoiding the cost and inconvenience for
everyone involved of a criminal prosecution.

On the other hand, most people would agree that the employer in the second
example should be subject to criminal prosecution and that he should be subject to a
harsh penalty. This is, in fact, what happened in the case upon which this example
was based. In the United States of America, in May 2000, the owner of an industrial
chemical reprocessing plant in Idaho, was sentenced to 17 years in prison for
knowingly endangering an employee’s life. The sentence was at the time the harshest
ever imposed for an environmental crime, and the offender was the only employer
ever convicted on federal charges of knowingly exposing a worker to hazardous
waste.”

These two examples highlight a number of issues relating to the use of criminal
sanctions in enforcing environmental law. These issues can essentially be reduced to
two fundamental questions. First, when is it appropriate to use criminal sanctions and
when would it be better to use alternatives to criminal sanctions in order to ensure
compliance with the law? Once this has been decided, the second question is, what
does the regulator need to do to ensure that criminal sanctions, when they are used,
are most effective? In other words, how does one ensure the highest possible
conviction rate without unnecessarily infringing the rights of the offender and, in
addition, are the objectives of the use of criminal sanctions met by the sentencing of
environmental offenders?

These questions form the essential focus of this thesis. They raise a host of other
sub-issues that require discussion, many of which are problems of regulatory
enforcement generally, not just for environmental legislation. Regulation of the
environment, however, does raise important issues that are unique to that particular
enterprise.

The question of the enforcement of environmental law is not only of academic
interest. Despite the growing number of environmental laws, particularly in this and
other less-developed countries, there is frequently aired discontent with the apparently

lax way in which they are enforced.® This is the principal impulse behind this thesis —

2 http://www.ens.lycos.com/ens/may2000/2000L-05-01-09.html (accessed 18 July 2001).
3

See, for example, Cheryl Loots ‘Making environmental law effective’ (1994) 1 SAJELP 17; Peter

Lazarus, Tain Currie & Rob Short ‘The legislative framework: Environmental law, investment and



The protection of the environment through the use of criminal sanctions 3
Chapter 1 Introduction

how can enforcement of environmental law be made more thorough? If the reason for
lack of enforcement is a combination of lack of political will, lack of resources and
similar shortcomings on the part of the regulator in a particular jurisdiction, there is
not a lot of scope for improving the situation by amending the law, which would
render a study such as this of little practical usefulness. If, however, the way in which
the law provides for enforcement is cumbersome, time-consuming and thereby
amounts to a disincentive for regulators to use it, then an analysis of how to improve
the enforcement provisions of environmental legislation is a fruitful exercise.

This thesis will show that this is, in many cases, true of South African legislation —
it is just not worth the regulators’ while to enforce it by means of criminal sanctions,
which are often the only enforcement devices provided for. Therefore, the analysis in

this thesis of a more workable approach will be of potential practical relevance.

1 Approach

The thesis deals with the protection of the environment through the use of criminal
sanctions. In order to address the two questions identified above, it will be necessary
first to decide the reason for environmental protection. This will determine the aims
behind environmental legislation, which in turn informs the purposes of enforcing that
legislation. If the goal of environmental legislation were to prohibit completely all
pollution, for example, then any act of pollution would be prohibited, ranging from
breathing (adding carbon dioxide to the atmosphere) and flushing waste down the
toilet, to the emission of toxic chemicals into the air or water. It is more likely,
however, that environmental legislation is aimed at drawing a boundary-line between
types of pollution that are acceptable (breathing, for example) and those that are not.
Enforcement strategies have to take this boundary-line into account, as well as the
line, if any, between those prohibited acts that are serious and those that are less
serious. These issues are canvassed in more detail later in this introductory chapter.
Once we have decided why and the extent to which it is necessary to protect the
environment, the next preliminary question that has to be decided relates to the use of

criminal sanctions in enforcement. If we are eventually to determine the

industrial practice’ in Lael Bethlehem & Michael Goldblatt (eds) The Bottom Line: Industry and the
Environment in South Africa (1997) 9 at 9-10.
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circumstances in which criminal sanctions as opposed to other alternatives ought to be
used, it is necessary to consider why regulators would use criminal sanctions. In other
words, the purposes or aims of criminal law will be considered. Of particular
importance to this topic is the characteristics of criminal law that distinguish it from
other means of enforcement: what can criminal sanctions achieve that cannot be
achieved by, say, civil liability? This subject will be covered in Chapter 2.

Having established why criminal sanctions are used, and before examining more of
the practicalities of using them, and since the basis of the discussion in the rest of the
thesis will be South African environmental law, Part Two of the thesis will examine
the status quo in South Africa. It will be shown that South African environmental
legislation is, for the most part, firmly rooted in the ‘command and control’ paradigm,
with few exceptions. This is dealt with in Chapters 4, 5 and 6 and will involve an
analysis of all national legislation and selected provincial and local laws.

In order to facilitate this analysis and the later discussion, the constitutional
framework within which the South African criminal law operates will be discussed in
Chapter 3. These issues will be referred to frequently later in the thesis when
considering various options that may improve on the current situation.

The first of the two basic questions identified at the beginning of this Chapter will
be answered in Part Three. In order to determine when to use criminal sanctions and
when to use alternatives, first (in Chapter 7) it will be useful to consider the strengths
and weaknesses of using the criminal law, bearing in mind the objectives of criminal
law identified in Chapter 3. While the strengths of criminal law relate mainly to what
distinguishes criminal law from other modes of enforcement, there are several
weaknesses that can be identified in the use of criminal sanctions. Several of these
are universal — affecting the use of criminal sanctions in all (or at least most)
countries. Others, however, are more prevalent in South Africa or countries that share
with South Africa certain characteristics like limited government resources.

Chapter 8 will then examine the various alternatives that there are to the use of
criminal sanctions, including administrative remedies, civil remedies and economic
instruments. Once the strengths and weaknesses of criminal law are identified,
together with the alternatives, the question of when to use criminal law can be

answered. It will be argued in this thesis that criminal sanctions should not be used as
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a matter of course but rather reserved for use in serious or repeat offences. This
argument will be expanded on considerably in Part Three.

Once the circumstances in which criminal sanctions are useful have been
established, the focus then turns onto how to make the criminal sanctions that are used
most effective. To this end, Part Four of the thesis examines the following devices

that are used to facilitate the prosecution of environmental offenders:

a strict liability (Chapter 9);
a vicarious liability (Chapter 10);
a liability of corporate officers (Chapter 11).

Considerable analysis will be carried out into the use of these devices in other
countries in order to ascertain to what extent similar approaches could be utilised in
South Africa.

Whereas the first section of Part Four deals with issues relating to conviction, the
latter part also examines the sentencing of environmental offenders. Here the analysis
will consider what appropriate sentencing is in the traditional sense (fines and
imprisonment), as well as more creative sentencing devices often used in other
jurisdictions. This is dealt with in Chapter 12.

Part Four concludes with Chapter 13, dealing with various practical problems
identified in Chapter 6 as affecting the use of criminal sanctions. The discussion
covers various ways by which these practical problems may be addressed, for instance
by means of using in-house counsel to prosecute environmental offences rather than
public prosecutors.

The thesis then concludes with recommendations and conclusions in Chapter 14.

2 Parameters

Two further preliminary issues must be addressed at this stage. First, since the focus
of this thesis is on the enforcement of environmental legislation, it is necessary to
consider what qualifies as environmental legislation. Second, the scope of the

comparative analysis will be defined.
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2.1 What is environmental legislation and what is not?

There is not a universally accepted definition of the scope of environmental law.* For
purposes of this work, the pragmatic so-called ‘subject matter’ approach to
environmental law will be used.” This approach would regard as environmental
legislation any legislation that regulates environmental management or, more
specifically, the areas of conservation of natural resources, pollution control and waste
management (and the impacts of pollution and waste on public health) and land use
control, specifically land use planning.’ There would be universal agreement on most
statutes that would fall under this umbrella — for example, the National Environmental
Management Act,’ the National Water Act,® the Atmospheric Pollution Prevention
Act;’ and various provincial enactments dealing with land use planning.

There are, however, some grey or, as Hart would call them, penumbral areas where
there is less consensus. Does legislation that deals with the exploitation of the
environment qualify as environmental legislation? Does legislation dealing with the
conservation of human-made objects qualify? Does legislation regulating the safety
of the work environment qualify?

In this thesis, an inclusive approach is adopted that includes legislation that
impacts negatively on the environment (for example, the Minerals Act'®); legislation
dealing with the built environment (for example, at least in part, the National Heritage
Resources Act''); and legislation regulating the work environment (the Occupational
Health and Safety Act,'” for instance). In each case, only those aspects of the

legislation that are relevant to environmental management will be considered.

*  See Michael Kidd Environmental Law — A South African Guide (1997) 4-8.

> See Kidd op cit at 4.

6 See Kidd (ibid); Gregor I McGregor Environmental Law and Enforcement (1994) at 1; and Michael
C Blumm (ed) Environmental Law (1992) at xi.

7 Act 107 of 1998.

 Act 36 of 1998.

’ Act 45 of 1965.

"% Act 50 of 1991.

T Act 25 of 1999.

"> Act 85 of 1993.
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The ambit of the analysis of the use of criminal sanctions in South African

environmental legislation is explained in further detail in Chapters 4, 5 and 6.

2.2 Scope of comparative analysis

In analysing the use of criminal sanctions for the purposes of environmental
protection in other jurisdictions, the major focus will be directed at those countries
whose criminal law systems are based on the Common Law: the United Kingdom, the
United States of America, Canada, Australia and New Zealand. The reason for this is
that South African criminal law, although it does have considerable Roman-Dutch
origins, is similar in respect of many of the fundamental principles to the law in these
countries.

There are other countries who have criminal law regimes based on the Common
Law (many African countries, for example) that are not listed here but they are largely
excluded, firstly, on the pragmatic basis of lack of available current material and also
because the systems used in those countries often do not differ noticeably from the
law in the countries listed above. From time to time, mention will be made of
approaches adopted in other countries — those with civil law systems or Asian legal
systems, for example — where methods or devices used provide interesting lessons for

South Africa.

3 Environmental Protection: Why and How?

Although environmental legislation has been in existence for centuries, legislation
designed to deal with environmental problems on a comprehensive front is really only
a creation of the last thirty years. The growth of environmental law was a result of
concern about environmental problems arising from unrestricted industrial growth and
similar developments, and increased scientific ability to identify these problems and
their possible future effects. Seen in this light, the aim of environmental law must be
protection of the environment. There are a number of different philosophies as to why

the environment should be protected13 and to discuss this question in any detail would

13 See, for example, Alexandre Kiss and Dinah Shelton International Environmental Law (1991) 9-18;

Michael Kidd Environmental Law: A South African Guide (1997) at 14-17.



The protection of the environment through the use of criminal sanctions 8
Chapter 1 Introduction

leave no time to deal with the main topic at hand. Most, if not all, environmental
legislation throughout the world was devised in order to address the need to conserve
resources for the benefit of humans, both living now and future generations, and to
protect human health. The rationale is therefore anthropocentric and utilitarian.'*
Such an approach would include economic justifications for environmental
regulation."

This rationale is important in determining precisely what is meant by ‘protection’
of the environment. The degree of protection afforded by the anthropocentric,
utilitarian rationale entails the notion of sustainable use of natural resources and
control over pollution in the sense that this envisages a line being drawn between
acceptable and unacceptable pollution, given that total prevention of pollution is
impossible. The determination of what is acceptable and unacceptable is important in
assessing what controls to use in ensuring adherence to the defined standards. In
short, then, ‘protection’ is not to be understood in an absolute sense, but rather as
contingent on policy goals, both national and international.

If this is considered in the context of regulation and compliance with regulatory
instruments, certain difficulties are presented. Consider, for example, the difference
between a common law crime, say theft, and an environmental regulatory offence, say
exceeding an emission standard. On the one hand, theft is considered to be a crime
whether the accused person has stolen two million rand or a slab of chocolate. The
nature of the stolen item will probably influence the sentence, but not the question of
guilt. Also, the decision may well be taken not to prosecute the person who took the
chocolate due to the somewhat trivial nature of the stolen item, but that does not
detract from the fact that, were the offender to be prosecuted, he or she would be
charged with theft.

On the other hand, the emission offence is somewhat more difficult to quantify.
First, in setting emission standards, the legislator is saying that some emissions are
acceptable, whilst others are not. Whereas theft is a crime, whatever is stolen,
emission of a pollutant into a watercourse may be an offence or not depending on a

line drawn by the legislator which is possibly somewhat arbitrary. Much

4 See RF Fuggle and MA Rabie Environmental Management in South Africa (1992) at 8.

15 See, for example, RH Coase ‘The Problem of Social Cost’ (1960) 1 Journal of Law and Economics
1.
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environmental legislation, particularly that aimed at addressing pollution and human
exposure to harmful substances, is the result of a risk assessment followed by policy
decisions as to how to manage such risk.'® The extent to which such decisions are
based on solid scientific analysis, however, is not clear and there may well be some
arbitrariness about the lines that are drawn. The emission standard is most likely set
on the basis of an assessment of the assimilative capacity of the environmental
medium in question which cannot be scientifically precise, given the number of
variables involved.

The fact that there is frequently such a fine line between economically productive
behaviour which is desirable particularly in developing countries such as South
Africa, and behaviour which constitutes an offence, can be problematic. One of the
consequences of this is that it is often difficult to foster public attitudes sympathetic to
the legislature in proscribing certain environmental offences. It also must influence
the manner in which offences are sentenced — it is surely unacceptable to punish
severely a polluter who marginally exceeds the line between what is acceptable and
what is not. Yet public attitudes would almost certainly favour severe punishment of
a polluter who deliberately dumps hazardous substances without regard to public
health or the environment.

It is these sorts of considerations that will be examined in more detail later in the
work. What is necessary to examine further, for now, however, is on what basis
decisions are made to draw lines between acceptable and unacceptable behaviour as
regards the environment. It is submitted that such decisions are, or ought to be,
grounded on the concept of sustainable development.

Probably the most well-known definition of sustainable development is from the
report Our Common Future (also known as the Brundtland Report).'”: ‘Sustainable
development is development that meets the needs of the present without
compromising the ability of future generations to meet their own needs’. If we
consider the rationale for environmental legislation in the light of this concept, the
idea should be to ensure that development, which causes pollution and uses natural

resources, is carried out sustainably. This means that development should consume

'® See Richard L Revesz Foundations of Environmental Law and Policy (1997) Chapters 3 and 4 and
sources therein cited.

17" World Commission on Environment and Development (WCED). Our Common Future (1987) at 43.
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resources and introduce pollutants to the extent that the resources of Earth for future
generations will not be exhausted or degraded beyond repair.

The lines that legislators draw, therefore, are drawn with this notion in mind. For
example, a certain amount of pollution can adequately be assimilated without
infringing on the environmental rights of future generations. Anything over this
identified amount is unacceptable, either in itself (a major oil spill, for example) or
because it is seen as being one contributory source to a bigger problem, albeit
relatively minor in itself.

Sustainable development, then, holds the key to the rationale for environmental
law. What is the purpose of this work is to examine the best manners by which
people can be encouraged to remain within the lines drawn by legislators with the aim
of sustainable development in mind. It is acceptable for people to use natural
resources and it is acceptable for people to emit pollutants into the environment. The
bounds of acceptability, however, are, by and large, set down by legislation. One of
the ways in which persons are kept within those bounds is by means of the threat of
criminal sanctions. There are, however, other means of ensuring people’s compliance
with environmental legislation. Probably the most important initial question that
needs and answer, then, is what is special about criminal law — what are the aims of
criminal law and what parts of these objectives cannot be satisfied by alternative

measures? This question will be answered in Chapter 2.



Chapter 2

The Aims of Criminal Law

What are the aims of criminal law? This is a question often neglected by authors of
criminal law textbooks, and even when not neglected, the answer can be unsatisfactory.
Smith and Hogan, for example, in one of the best-known expositions of criminal law,
suggest that ‘it is not easy to state confidently what are the aims of the criminal law at the
present day’.' Despite this being an apparently tough task, it is necessary, in assessing
how criminal sanctions ought to be used in the enforcement of environmental law, to
consider what the purpose of criminal law is.

In order to do this, the question is first considered in general terms, followed by
consideration of whether the general aims of criminal law apply equally in the case of
environmental crime which, in many instances, consists of what are known as ‘regulatory

offences’.

1 The purpose of criminal law

The basic purpose of the criminal law is often expressed as being the prevention of harm

to society. For example,
‘The overall aim of the criminal law is the prevention of certain kinds of behaviour which society
regards as either harmful or potentially harmful. The criminal law is applied by society as a defence

against harms which injure the interests and values that are considered fundamental to its proper
functioning.’ 2
The aim of environmental legislation — protection against a certain type of harm that
society regards as fundamental to its proper functioning - has been addressed in Chapter

1. But statements like that quoted above give only part of the answer. Society also uses

' JC Smith and B Hogan Criminal Law 7 ed (1992) at 3.

> Mark Findlay, Stephen Odgers & Stanley Yeo Australian Criminal Justice 2 ed (1999) at 2. See also
Wayne R La Fave Criminal Law 3 ed (2000) at 7 and 10; Charles E Torcia Wharton’s Criminal Law 15 ed
(1993) at 2; John C Klotter Criminal Law 2 ed (1986) at 2.
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other devices as a defence against the sort of harms described above. The real question,
therefore, is what distinguishes criminal sanctions from other modes of enforcement?

According to Henry Hart, ‘what distinguishes a criminal sanction from a civil sanction
and all that distinguishes it ... is the judgment of community condemnation which
accompanies and justifies its imposition’.> A crime, therefore, is ‘conduct which, if duly
shown to have taken place, will incur a formal and solemn pronouncement of the moral
condemnation of the community’.* Frase expresses a similar view that ‘what principally
distinguishes the criminal sanction is its peculiar stigmatising quality”’.”

The stigmatising quality may be, at least according to the views expressed above, the
only distinguishing feature of criminal sanctions, but the principal diagnostic feature of
the criminal sanction, that which a layperson would identify, is that it involves the threat
of ‘unpleasant physical consequences, commonly called punishment’.® According to

Hart,

‘these added consequences take their character as punishment from the condemnation which
precedes them and serves as the warrant for their infliction. Indeed, the condemnation plus the
added consequences may well be considered, compendiously, as constituting the punishment.
Otherwise, it would be necessary to think of a convicted criminal as going unpunished if the
imposition or execution of his sentence is suspended’.7

Hughes expresses a similar view when he states,
‘It is not possible to explain [punishment] in terms of a special kind of deprivation; rather, it can
only be understood in the light of special reasons for imposing a deprivation. Whether a deprivation
is punishment depends upon the way in which the reason for its imposition is understood by society

at a particular time, and upon how close that understanding comes to the central perception that

3 Henry M Hart Jr ‘The aims of criminal law’ (1958) 23 Law and Contemporary Problems 401 at 404.

* Hart op cit at 405. See also Paul H Robinson Criminal Law (1997) at 5; Robinson ‘The criminal-civil

distinction and the utility of desert’ (1996) 76 Boston Univ LR 201 at 205-6.

> Richard S Frase ‘Criminalization and decriminalization’ in Sanford H Kadish (ed) Encyclopedia of

Crime and Justice (1983) Vol 1 438 at 439.
6 Hart op cit at 405.

7 Ibid.
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constitutes the core of the crime. This perception involves the identification of a serious accusation,

proof of which elicits a demand for a censorious and retributive response’.8
Both authors raise the idea that punishment consists of some kind of deprivation plus a
societal attitude that regards the deprivation as punishment.” But would a civil penalty or
sanction (at least a serious one) not engender a similar response from society? If so, what
distinguishes a civil penalty, in theoretical terms,'® from a criminal penalty? If civil
penalties share the same societal response as criminal penalties, the only difference is that
civil penalties cannot include imprisonment. Another distinguishing feature of the
criminal law, therefore, is that it is the only mechanism by which a person can be
subjected to imprisonment.'" In the absence of community condemnation and the
possibility of imprisonment for contravention, however, the only feature which
distinguishes ‘minor’ regulatory offences from civil wrongs is the decision by the
lawmaker that they ‘shall be criminal offences, attended by criminal procedures and
triable in criminal courts’.'?

Let us, however, return to the notion of punishment. If criminal law is concerned with
the imposition of punishment, the question is still begged of why punishment is imposed.
The justification for the infliction of punishment is a debate which has concerned
philosophers for centuries and is one which is central to consideration of the use of
criminal sanctions in the enforcement of environmental law. Essentially, the debate is
between retibutivists and utilitarians, the latter including those who see the purpose of
punishment as being deterrence. This is not the place to cover the debate in detail, but it

is useful to consider in broad terms the current state of thinking about the aims of

¥ Graham Hughes ‘The concept of crime’ in Sanford H Kadish (ed) Encyclopedia of Crime and Justice

(1983) Vol 1 294 at 299.
?  See also Mark A. Cohen ‘Environmental Crime and Punishment: Legal/Economic Theory and
Empirical Evidence on Enforcement of Federal Environmental Statutes’ (1992) 82 Journal of Criminal
Law 1054 at 1057.

' Obviously there are a number of distinguishing features from the point of view of procedure and rights
of the person subject to the sanctions. These are considered in more detail later in the thesis.

""" And, in some jurisdictions, more severe sanctions such as capital punishment.

2 Andrew Ashworth Principles of Criminal Law (1991) at 2.
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punishment. Most South African criminal lawyers express the view that punishment is

applied for purposes of retribution.”®> According to Rabie and Maré,

‘As long as criminal punishment is regarded as an instrument through which society expresses its
condemnation and disapproval of the offender’s act, and is associated with the authoritative
infliction of suffering on account of a crime which has been committed, retribution is the only true
theory of punishment. It is only with reference to retribution that the criminal sanction can be

adequately distinguished from other sanctions. In short, criminal law - and punishment, with which

it is inextricably interwoven - derives its very essence from retribution’."*

The acceptability of this view, however, depends on whether the crimes being
punished are that which would attract society’s ‘condemnation and disapproval’. This
would certainly be true for common law crimes like murder, theft and rape, but is it true
of environmental crimes? We will return to the justification for punishment in the next
section, when considering the question in the context of environmental crime.

Finally, in considering general justification for criminal law, there may, in addition, be
a further purpose for criminal law. According to many commentators, criminal law not
only reflects public morality and norms, but can also be used to contribute to the
fashioning of norms."” According to Cohen, ‘some scholars have argued that the criminal
sanction serves [this] purpose - to shape preferences and "educate" the public (i.e.,
potential violators) about the moral consequences of their actions’.'® Yet it is important

that this objective is not taken too far. As Packer states,

"> This view is not necessarily shared by criminal lawyers from other countries. Ashworth, for example,

states that ‘the overall or justifying aim of the criminal law is general prevention or deterrence — to induce
people, by the threat and imposition of punishment, not to cause harms of certain kinds’ (Ashworth op cit at
11). See also La Fave op cit at 3.
4 Rabie and Strauss Punishment: An Introduction to Principles 5 ed by MA Rabie and MC Maré (1981)
at 46-7. See also Jonathan Burchell and John Milton Principles of Criminal Law 2 ed (1997) at 49.

> See Susan Hedman ‘Expressive Functions of Criminal Sanctions in Environmental Law’ (1991) 58
George Washington Law Review 889 at 891 and references cited there.

16" Cohen op cit at 1060.
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‘it is by no means clear that we can persuade the public to view conduct as wrongful by making it

criminal. If we make criminal that which society regards as acceptable, either nullification occurs or,

more subtly, people’s attitude towards criminality undergoes a change’.17

The views outlined above are based on what me may call ‘mainstream’ legal
philosophy. There is, however, another perspective that may be worth considering here,
and that is the economic theory of criminal law. Probably the best known exposition of
economic theory is that posited by Richard Posner, who argues that the major function of
criminal law in a capitalist society is to prevent people from bypassing the system of
‘voluntary, compensated exchange’, or ‘the market’.'"® Many instances of bypassing the
market could be deterred by the law of delict, but ‘the optimal damages that would be
required for deterrence would so frequently exceed the offender’s ability to pay that
public enforcement and non-monetary sanctions such as imprisonment are required’."’
The significance of this view is that the criminal sanction should be reserved for only
those cases where non-criminal modes of enforcement (including delict and interdicts)
are inadequate. The economic approach has great relevance to environmental offences,
which are often the by-products of socially-beneficial activities. This will be discussed in
more detail in the next section.

The above discussion provides some idea of how criminal law theorists view the aims
of criminal law in general terms. What is of more immediate concern for present
purposes, however, is whether these purposes are compelling when used to justify

criminal enforcement of environmental offences.

2 The purpose of criminal sanctions in the enforcement of environmental law

In considering the aims of criminal law, many commentators feel it necessary to make

qualifications to their general justification when it comes to so-called regulatory

7" Herbert L Packer The Limits of the Criminal Sanction (1968) at 359. See also Ashworth op cit at 28,

Findlay et al op cit at at 12-13; P Robinson and J Darley Justice, Liability and Blame (1994).
'8 Richard A Posner ‘An economic theory of the criminal law’ (1985) 85 Columbia LR 1193 at 1195.
19 1.

Ibid.
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offences.”” The general thrust of these views is that regulatory offences are less serious
than other crimes. Where do environmental offences fit in to the picture?

Surveys have been conducted in several countries which have indicated that people in
those countries regard environmental crime, where human health is put at risk, as
seriously as they do crimes like armed robbery.?! There have been no equivalent surveys
in South Africa, but it is doubtful that public attitudes are the same here as in more
developed countries. Certainly people in South Africa would be outraged by pollution
offences where people were killed, or where there was a clear and immediate health risk,
but without any obvious threat to human health it is unlikely that there would be strong
antipathy towards pollution offences, even if intentionally committed. This is in part due
to a relatively undeveloped ‘environmental ethic’ amongst the South African population,
but is also attributable to the huge problem of the general prevalence of crime in the
country. It is understandable that people are not going to be channelling their disapproval
towards polluters and other environmental offenders when there are hosts of murderers,
rapists, car hijackers, armed robbers and the like committing crimes daily without

apprehension.

" Nicola Lacey, Celia Wells & Dirk Meure Reconstructing Criminal law (1990) 5; Ashworth op cit at 51;
Findlay et al op cit at 6; Hughes op cit at 296.

"'Ina survey conducted by the US Department of Justice Bureau of Justice Statistics Bulletin (January
1984), cited by Judson W Starr ‘Countering Environmental Crimes’ (1986) 13 Boston College
Environmental Affairs LR 379 at 379-80, 60,000 people were asked to rank the severity of particular
crimes. In seventh place, after murder, but ahead of heroin smuggling and skyjacking, was environmental
crime. According to the study, industrial criminal polluters are considered to be worse in the public's eye
than armed robbers or those who bribe public officials. See also Environment Opinion Study Inc 4 Survey
of American Voters: Attitudes towards the Environment (1990) cited by Susan Hedman ‘Expressive
Functions of Criminal Sanctions in Environmental Law’ (1991) 58 George Washington Law Review 889 at
889. Similar findings were made in Australia: see Duncan Chappell & Jennifer Norberry ‘Deterring
Polluters: The Search for Effective Strategies’ (1990) 13 University of New South Wales Law Journal 97 at
98: 2,500 Australians questioned about their attitudes to 13 offences including murder, heroin trafficking,
and a factory knowingly discharging polluted wastes in a way that contaminated a city's water supply

leading to the death of 1 person. Pollution was ranked as the third most serious crime.
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Public attitudes towards environmental crime are important because the retributive
theory of punishment is basically grounded on public sentiment. Hence retribution may
explain visiting criminal sanctions on serious environmental crimes that lead to public
outrage, but does it really make sense to regard punishment of a person who has exceeded
an emission limit by a slight amount to be based on retribution?”* Smith has suggested,
correctly it is submitted, that ‘at the moment environmental crimes are punished chiefly
because of the potential for social harm that they pose, not because of deep underlying
conceptions of moral wrongfulness of conduct on individual victims’.** Much of the
reason for this is that the harm sought to be prevented is often harm caused by accretion —
where individual offenders contribute to the overall harm by numerous individual
contributions.** This means that, often, the actual harm done by the person who infringes
a regulation is, in itself, ‘miniscule or nonexistent’.”> Yet another factor that would serve
to influence the public’s attitude towards environmental wrongs is that many corporate
activities prohibited by regulation (including environmental offences) are not easily
distinguishable from business activities that are tolerated, and in some cases even lauded,
by the community.*

The question of public attitudes towards environmental crime is, it is submitted,
closely linked with the time-honoured distinction between offences which are regarded as
mala in prohibita and those which are seen as mala in se. The former are regulatory

offences (also referred to as public welfare’’ or economic offences) which are identified

2 See Kathleen F Brickey ‘Environmental crime at the crossroads: The Intersection of environmental and

criminal law theory’ (1996) 71 Tulane LR 487 at 489, where she says, ‘Although few would object to

criminally prosecuting midnight dumpers, there is a vague sense of uneasiness about the extent to which the

intersection of criminal law and environmental law is appropriate in the context of less egregious conduct’.
3 Susan L Smith ‘An Iron Fist in a Velvet Glove: Redefining the Role of Criminal Prosecution in

Creating an Effective Environmental Enforcement System’ (1995) 19 Criminal Law Journal 12 at 18.

# Gerhard OW Mueller ‘An essay on environmental criminality’ in Sally M Edwards et al Environmental

Crime and Criminality: Theoretical and Practical Issues (1996) 3 at 21.

» Hughes op cit at 296.

% SH Kadish ‘Some observations on the use of criminal sanctions in enforcing economic regulations’

(1963) 30 Univ of Chicago LR 423.

" Francis B Sayre ‘Public Welfare Offences’ (1933) 33 Columbia LR 55 at 68.
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by, inter alia, the fact that the prohibited conduct lacks moral turpitude.”® Many
environmental offences would fall under this category of statutory offence. According to
Packer, ‘there is essentially only one reason why the criminal sanction is invoked to deal
with so-called economic offences and that is deterrence’.”” This idea is supported,
perhaps from a less theoretical and more empirical perspective, by Chambliss. He
suggests, based on observation of different types of offences, that ‘instrumental’ offences
— those where the offender commits the offence as a means to an end, rather than as an
end in itself (an ‘expressive’ offence) — are more likely to be deterred by punishment.”
Many environmental offences would be instrumental —pollution often occurs, for
example, as a side effect of production and to save costs.

The significance of this view is that, other than for those environmental offences
which give rise to society’s moral condemnation or disapproval, and for which retribution
may be regarded as a legitimate justification for invoking the criminal law, criminal
sanctions are used in response to all other environmental offences as a deterrent.’’ It is in
the light of this consideration that the role of criminal law in protection of the
environment should be evaluated.

If the criminal sanction is used for the purposes of deterrence, the idea is that the

offender and the general public are to be deterred from committing environmental

offences. These two purposes are encapsulated in the ideas of special or specific

28 JRL Milton and MG Cowling South African Criminal Law and Procedure Vol 1I1: Statutory Offences

(1988) Chapter 1 at 8. See also Mueller op cit at 8.

% Herbert L Packer The Limits of the Criminal Sanction (1968) at 356.

3% William J Chambliss ‘Types of deviance and the effectiveness of criminal sanctions’ (1967) Wisconsin
LR 703.

31 See Chappell & Norberry op cit at 102: ‘Belief in deterrence underlies political and judicial, as well as
public, approaches to pollution offences’ (expressing an Australian view). For most authors in the United
States, this point is not made explicitly, but frequent comments are made about the deterrent effect of
environmental criminal law which suggests that this is the underlying rationale: see, for example, Susan L
Smith ‘Doing time for environmental crimes: The United States approach to criminal enforcement of
environmental laws’ (1995) 12 Environmental Planning & Law Jnl 168 at 168-9; Richard J Lazarus

‘Assimilating environmental protection into legal rules and the problem with environmental crime’ (1994)

27 Loyola of LA LR 867 at 883.
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deterrence (deterrence of the individual in question) and general deterrence (deterrence of
society at large). It is widely recognised that deterrence, both specific and general,
depends on a combination of the following factors: the likelihood of apprehension,
prosecution, conviction and significant penalty.”* Effective enforcement is important
when deterrence is the goal, and the public must be aware of penalties being utilised since
‘ultimately, one cannot fear what turns out to be a paper threat’.> Moreover, laws that are
not enforced promote ‘cynicism and disrespect for the law, particularly the criminal
law’.** At the same time, it is important that the threatened penalty corresponds with the
harm sought to be prevented. If relatively minor offences are punished by heavy
penalties, this will lead to disrespect for the law, especially in a society where there is a
perception that ‘real’ criminals are either avoiding arrest and prosecution altogether, or
are being treated leniently by the legal system. On the other hand, if penalties are too
low, the goals of deterrence will be undermined, especially in the case of corporate
offenders. As Lazarus suggests, ‘absent the possibility of criminal sanctions, particularly
those directed at individuals, companies may view sanctions for violating environmental
laws as mere costs of doing business’.*

Deterrence, however, is not the sole preserve of the criminal law. As Hedman says,
‘innovative civil penalty schemes ... can deter polluters at least as effectively as and at
lower cost - both in terms of economics and civil liberties - than criminal laws’.*® The
factors that she raises, economics and civil liberties, will be discussed in a later Chapter,3 7
but the point she makes, which cannot be faulted, is that the use of criminal sanctions in

the enforcement of environmental law must be justified by more than simply reasons of

32 C Reasons ‘Crimes against the environment: Some theoretical and practical concerns’ (1991) 34
Criminal Law Quarterly 86 at 97; See also David Farrier ‘In search of real criminal law’ in Tim Bonyhady
(ed) Environmental Protection and Legal Change (1992) 79 at 96.

3 Smith op cit n23 at 14. See also Farrier op cit at 86.
3 Sanford M Kadish “The crisis of overcriminalization’ (1967) 374 Annals of the American Academy of
Political and Social Science 157 at 160. See also Ashworth op cit at 28.

> Lazarus op cit at 880.

3% Hedman op cit n5 at 896.

37 Chapter 7.
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deterrence, because other mechanisms can also deter. It may be argued that South Africa
does not have a well-developed system of civil or administrative penalties, but that does
not dilute the persuasiveness of Hedman’s argument. If such tools can also fulfil the
deterrence objective, why not use alternatives to the criminal sanction, especially if they
do not suffer from the same drawbacks that criminal sanctions do?

Perhaps the economic approach can provide an answer to this question. Environmental
offences are often by-products of activities that society does not wish to prohibit entirely.
In these cases, if sanctions are overly harsh, there is a risk that people (certainly those that
are risk-averse) will curtail their activities to avoid penalty, with the result that there is
less than the socially desirable amount of the desired activity. In order to appreciate fully
this view and its significance for regulatory offences, the distinction drawn by economists

between ‘conditionally’ and ‘unconditionally’ deterred activities is instructive:
(T)he function of legal remedies, viewed in an economic perspective, is to impose costs on people
who violate legal rules. This is as true of simple damages for breach of contract as it is of
imprisonment for rape. The difference is that the deterrent purpose in the first case is only
conditional. We want to deter only those breaches of contract in which the costs to the victim of the
breach are greater than the benefits to the breaching party. The correct amount of deterrence is
obtained by requiring the breaching party to pay the victim’s costs. . . . But society does not want to
deter only those rapes in which the displeasure of the victim is shown to be greater than the
satisfaction derived by the rapist from his act. A simple damages remedy would therefore be

inadequate.™®

Regulatory offences are usually ‘conditionally deterred’, since the underlying activity
from which the offence originates is beneficial to society. Economists are concerned that
excessive sanction will lead to ‘overdeterrence’ of activities that society does not wish to
prohibit entirely. Looked at from a slightly different perspective, it is possible to view
this as distinguishing between activities that society wishes to price as opposed to those
that it wishes to prohibit or sanction.”

Economists tend to ignore the moral component of criminal law (the societal attitude

towards criminal law discussed above) and see the only difference between civil and

¥ Richard A Posner Economic Analysis of Law (1972) at 357-8. This passage does not appear in later
editions.

3 Robert Cooter ‘Prices and sanctions’ (1984) 84 Columbia LR 1523.
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criminal sanctions as being incarceration. As Cohen says, ‘a dollar fine costs the firm
one dollar whether it is called a “cleanup cost”, “restitution”, “civil penalty” or “criminal
fine™”.** For economists, then, if incarceration is not justified, non-criminal modes of
enforcement are preferable, given that there are several costs to criminal sanctions that
are not incurred by alternative means. In addition, care should be taken that the
consequences (whether civil or criminal) of conditionally deterred activities (which
would cover most environmental offences) are not set at levels that would tend to
overdeter.!

It has been argued that retribution and deterrence are both relevant to differing degrees
in justifying enforcement of environmental laws through criminal sanctions, in part
depending on the nature and seriousness of the particular offence. What about the
educative or expressive function of criminal law? In South Africa, this function of
criminal law in the environmental context is not likely to justify criminalization of
offences that would not also be justified by arguments of retribution or deterrence.
Where it does have a role to play, it is submitted, is in creating more uniformity in public
attitudes towards environmental crimes. Certain crimes, which would be regarded in
other countries as very serious, would, for various reasons, probably only be regarded as
serious by certain sectors of South African society today. By visiting criminal sanctions
on serious environmental offences (as justified also by arguments of retribution and
deterrence), public attitudes could be shaped in such a way that people who would not at
the moment regard such offences as serious might change their viewpoint.

Recognising that criminal law also has an expressive function will probably not have a
significant effect on the practical approach to criminalisation that is chosen. The reason
for this is that the educative role of the criminal law operates in a similar fashion to the
deterrent effect. The imposition of small penalties for minor offences is not going to
serve either purpose. Smith expresses this point aptly when she states,

‘Criminal prosecutions can have a profound educative or preference-shaping effect - reinforcing
public values that equate deliberate environmental offences with serious offences against persons -

and thus creating a corporate and public environmental ethic that promotes voluntary compliance.

% Cohen op cit at 1066.

1" See Cohen op cit at 1102.
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Criminal prosecutions accomplish these tasks in the United States for one reason: corporate

managers and directors who do not ensure environmental compliance by their organisations can be

placed in a federal penitentiary for two or more years’. 42

The expressive justification for criminal law, then, does not take us any further than
the deterrence justification does in the South African context. If deterrence can be
provided by means other than the criminal sanction, should these alternative means not be
utilised? It will be shown later that there are significant shortcomings associated with use
of the criminal law, which suggests that, if the sole purpose of enforcement is deterrence,
the replacement of criminal sanctions with other enforcement mechanisms is advisable.

There is significant support among criminal law theorists for movement away from
reliance on criminal sanctions in the case of regulatory-type offences, particularly those
where the harm involved is relatively insignificant.* This is not to say that there is no
role for the criminal law — criminal sanctions will be important at least in those cases
where there are serious or repeat contraventions of the law or other aggravating factors.*
This issue will be canvassed more fully in Chapter 8. Before continuing with the
analytical aspects of this thesis, however, we now turn to examination of the current
position in South Africa. Chapter 3 considers the constitutional framework within which
criminal law and procedure operates in South Africa. This will help to inform the
analysis in Chapter 4 of the criminal provisions in South Africa’s environmental

legislation.

2 Smith op cit at 12-13.

* Frase op cit at 446; Ashworth op cit at 51; Findlay et al at op cit at 6; Brickey op cit at 511. See also J
Rowan-Robinson and P Watchman Crime and Regulation (1990).
* See Frase op cit at 447.



Chapter 3

Criminal law and the Constitution

Before the introduction of the new Constitutional dispensation, the ruling constitutional
doctrine was one of parliamentary sovereignty. Consequently, the legislature, in
attempting to avoid undue difficulty in securing the conviction of accused persons, often
relied on various presumptions in order to require the accused to disprove something
rather than to put the state to the burden of proving the same element of the defence. As
will be shown in the next Chapter, South African environmental legislation is riddled
with such devices.

The new Constitution,1 however, entrenches in the Bill of Rights various accused
persons’ rights, which place these presumptions on very shaky ground. This Chapter
examines in detail the Constitutional requirements relating to accused persons,
particularly in respect of legislative presumptions but also in respect of other aspects that
may affect the criminal enforcement of environmental law. Essentially the central
question that needs answering in this Chapter is whether the provisions in environmental
legislation that relate to the criminal prosecution of offenders conform with the
Constitution or not. This Chapter considers the issues in general. Chapter 5 consists of
an analysis of South African environmental legislation in which the constitutionality of

the specific legislation in question will be one of the considerations raised.

1 The Bill of Rights

The two sections in the Bill of Rights around which the discussion in this Chapter will

turn are sections 35 and 36. They read as follows:

Arrested, detained and accused persons

35. (1) Everyone who is arrested for allegedly committing an offence has the right

' The Constitution of the Republic of South Africa, Act 108 of 1996.
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a. to remain silent;
b. to be informed promptly
i. of the right to remain silent; and
ii. of the consequences of not remaining silent;

c. not to be compelled to make any confession or admission that could be used in evidence against that
person;

d. to be brought before a court as soon as reasonably possible, but not later than

1. 48 hours after the arrest; or
ii. the end of the first court day after the expiry of the 48 hours, if the 48 hours expire outside
ordinary court hours or on a day which is not an ordinary court day;

e. at the first court appearance after being arrested, to be charged or to be informed of the reason for
the detention to continue, or to be released; and

f. to be released from detention if the interests of justice permit, subject to reasonable conditions.

(2) Everyone who is detained, including every sentenced prisoner, has the right

a. to be informed promptly of the reason for being detained;

b. to choose, and to consult with, a legal practitioner, and to be informed of this right promptly;

c. to have a legal practitioner assigned to the detained person by the state and at state expense, if
substantial injustice would otherwise result, and to be informed of this right promptly;

d. to challenge the lawfulness of the detention in person before a court and, if the detention is unlawful,
to be released;

e. to conditions of detention that are consistent with human dignity, including at least exercise and the
provision, at state expense, of adequate accommodation, nutrition, reading material and medical
treatment; and

f. to communicate with, and be visited by, that person's

i. spouse or partner;
11. next of kin;
iii. chosen religious counsellor; and
iv. chosen medical practitioner.
(3) Every accused person has a right to a fair trial, which includes the right
a. to be informed of the charge with sufficient detail to answer it;

b. to have adequate time and facilities to prepare a defence;

o

. to a public trial before an ordinary court;

d. to have their trial begin and conclude without unreasonable delay;

a

. to be present when being tried;

e}

to choose, and be represented by, a legal practitioner, and to be informed of this right promptly;
g. to have a legal practitioner assigned to the accused person by the state and at state expense, if

substantial injustice would otherwise result, and to be informed of this right promptly;
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h. to be presumed innocent, to remain silent, and not to testify during the proceedings;

i. to adduce and challenge evidence;

j- not to be compelled to give self-incriminating evidence;

k. to be tried in a language that the accused person understands or, if that is not practicable, to have the
proceedings interpreted in that language;

. not to be convicted for an act or omission that was not an offence under either national or
international law at the time it was committed or omitted;

m.not to be tried for an offence in respect of an act or omission for which that person has previously
been either acquitted or convicted,

n. to the benefit of the least severe of the prescribed punishments if the prescribed punishment for the
offence has been changed between the time that the offence was committed and the time of
sentencing; and

0. of appeal to, or review by, a higher court.

(4) Whenever this section requires information to be given to a person, that information must be given in a
language that the person understands.

(5) Evidence obtained in a manner that violates any right in the Bill of Rights must be excluded if the
admission of that evidence would render the trial unfair or otherwise be detrimental to the administration of

justice.

Limitation of rights
36. (1) The rights in the Bill of Rights may be limited only in terms of law of general application to the
extent that the limitation is reasonable and justifiable in an open and democratic society based on human
dignity, equality and freedom, taking into account all relevant factors, including

a. the nature of the right;

b. the importance of the purpose of the limitation;

c. the nature and extent of the limitation;

d. the relation between the limitation and its purpose; and

e. less restrictive means to achieve the purpose.
(2) Except as provided in subsection (1) or in any other provision of the Constitution, no law may limit any

right entrenched in the Bill of Rights.

According to de Waal et al,” there are four main ways in which the Bill of Rights impacts

on the criminal justice system:

2 Johan de Waal, Iain Currie & Gerhard Erasmus The Bill of Rights Handbook 4 ed (2001) at 585.
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1. The circumstances under which a person may be punished. For example, punishing
sodomy offends against the right to equality since it discriminates unfairly on the basis
of sexual orientation.’

2. Certain rights like privacy, dignity and freedom place limits on how crime may be
investigated.

3. Section 35, dealing with the rights of accused and detained persons, address the
fairness of the criminal trial and the procedure followed in the trial.

4. The right not to be subject to cruel, inhuman or degrading treatment or punishment
affect the sentencing options available to criminal courts.

Of these 4, the first and fourth are of little if any relevance to environmental crime. The

issues relating to investigation of crime are universally applicable, but are unlikely to

have a significant impact on the constitutionality of existing environmental legislative
provisions. The third point, however, is very significant. As pointed out in the
introduction to this Chapter, there are many presumptions in environmental legislation
that may fall foul of section 35. This will form a major part of the examination in this

Chapter.

2 The constitutionality of legislation

Since the Constitution is the supreme law of the Republic, any law or conduct
inconsistent with it is invalid.* If it is alleged that a particular enactment is
unconstitutional (and therefore invalid), the Court will follow a two-part inquiry: first,
does the provision under scrutiny infringe the Bill of Rights? If so, the Court must
consider the second question — is the infringement nevertheless permissible in terms of
section 36 of the Constitution, the so-called limitations clause. The applicant bears the

onus of establishing the first question and, if successful, the state (or whoever is relying

3 Section 9(3).

4 Section 2.
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on the legislation) must then satisfy the limitations test. The process is well described by

Ackermann J in Ferreira v Levin NO:?®

The task of determining whether the provisions of [an] Act are invalid because they are inconsistent
with the [Bill of Rights] involves two stages, first, an enquiry as to whether there has been an
infringement of the ... right; if so, a further enquiry as to whether such infringement is justified
under ... the limitation clause. The task of interpreting the ... rights rests, of course, with the
Courts, but it is for the applicants to prove the facts upon which they rely for the claim of
infringement of the particular right in question. Concerning the second stage, [it] is for the
legislature or the party relying on the legislation to establish this justification, and not for the party

challenging it, to show that it was not justified.

Whether individual provisions in environmental legislation are infringements of the
Constitution will be considered in Chapter 5. This will necessarily have to be carried out
on a provision-by-provision basis. The rights which are most likely to be infringed by
environmental legislation, particularly section 35, and the manner in which they have
been interpreted by the Courts, will be examined in further detail later in this Chapter.

As far as the limitation enquiry is concerned, however, the approach that the Courts

have adopted to this test is the next topic to be considered.

3 Limitation

The reason why there is a limitation enquiry is that not all infringements of rights in the
Bill of Rights are unconstitutional. If an infringement can be justified in terms of section
36, the provision will pass constitutional muster. It must be borne in mind, however, that
section 36 (the limitations clause) sets down quite stringent requirements that have to be
satisfied for an infringement to be seen as a justified limitation of the rights in the Bill of
Rights. These requirements will now be considered in further detail.

According to section 36(1), the rights in the Bill of Rights may be limited only in
terms of law of general application to the extent that the limitation is reasonable and
justifiable in an open and democratic society based on human dignity, equality and

freedom. There are two elements to this test — the first is that it must be a law of general

51996 (1) SA 984 (CC) at para 44.
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application, the second that it must be reasonable and justifiable in an open and

democratic society based on human dignity, equality and freedom.

3.1 Law of general application

The Courts have not laid down a definitive interpretation of what a ‘law of general
application” is. Based on certain judicial dicta, de Waal et al suggest that this
requirement is not a ‘particularly exacting’ requirement,’ but that it merely requires the

following:

‘Besides a requirement that the rule has the character of law, that it derives from a source with

lawful authority to issue the rule, and a formal requirement that the law is clear, accessible and

precise, the rule must also apply generally in the sense of not being unequal or arbitrary in its

application’.”
This approach does not make it clear whether an administrative act qualifies as ‘law of
general application’, but the case of Premier of Mpumalanga v Executive Committee of
the Association of Governing Bodies of State-Aided Schools: Eastern Transvaal’suggests
that administrative action that is not legislative in character cannot qualify as law of
general application. It may also indicate that departmental guidelines or directives lack
the generality sufficient to pass the test.’

As far as environmental legislation is concerned, where there may be some scope for
dispute in the light of this requirement is in respect of permit or licence conditions. In
some areas of environmental law, significant regulation of activities is exercised by
means of conditions in authorisations. For example, the manner in which the operator of
a waste disposal site carries on the operations of the site is prescribed by the permit
issued by the Department of Water Affairs and Forestry in terms of section 20 of the

Environment Conservation Act.'” The Act itself merely prohibits the operation of a

6  De Waal et al op cit at 151.

7 De Waal et al op cit at 152.
¥ 1999 (2) SA 91 (CC).

?  See de Waal et al at 153-4; Stuart Woolman ‘Limitation’ in M Chaskalson et al Constitutional Law of
South Africa (1999 update) at 12-29.

10 Act 73 of 1989.
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disposal site without the necessary permit. Would the conditions in such a permit qualify
as law of general application?

It is submitted that they would — the permit conditions have the character of law since
the legislation under which the permit is issued usually requires compliance with the
conditions, and the formal requirements are likely to be satisfied in that the conditions are
made known to the affected individuals. Provided that the conditions are not unequal in
application or arbitrary, it would appear that they would satisfy this requirement. In any
event, the question is somewhat academic in that the permit conditions would be unlikely
to contain anything that infringed the Constitution — this would be more likely to be in the

principal Act itself.

3.2 Reasonableness and justifiability in an open and democratic society based on

human dignity, equality and freedom

Section 36 sets out certain ‘relevant factors’ to be taken into account in determining this
leg of the limitation enquiry. This list is not exhaustive. The factors are:

a. the nature of the right;

b. the importance of the purpose of the limitation;

c. the nature and extent of the limitation;

d. the relation between the limitation and its purpose; and

e. less restrictive means to achieve the purpose.

These factors correspond with the considerations expressed by the Constitutional Court in
S v Makwnayane,'" which decided the matter on the basis of the interim Constitution,
where the Court suggested that the limitation test should involve the question of

proportionality.'® This test has been summarised as follows in a later decision:

‘In sum, therefore, the Court places the purpose, effects and importance of the infringing legislation

on one side of the scales and the nature and effect of the infringement caused by the legislation on

1995 (3) SA 391 (CC)
12 See para 104.
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the other. The more substantial the inroad into fundamental rights, the more persuasive the grounds

of justification must be’."

The five factors listed in section 36 are all factors which must be considered in order

to perform this balancing act. Each is now considered in turn:

(a)the nature of the right.

The first consideration concerns the right that is being infringed. This factor indicates
that some rights weigh more than others. If the right being infringed is one of the
‘weightier’ rights, this will require a more substantial justification for its infringement
than would be the case with another right.'* For example, in Makwanyane, the
Constitutional Court expressed the view that ‘rights to life and dignity are the most

important of all human rights, and the source of all other personal rights’."®

(b)the importance of the purpose of the limitation

The operation of this factor is well described by de Waal et al as follows:

‘At a minimum, reasonableness requires the limitation of a right to serve some purpose.
Justifiability requires that purpose to be one that is worthwhile and important in a constitutional
democracy. A limitation of rights that serves a purpose that does not contribute to an open and
democratic society based on human dignity, equality and freedom cannot therefore be justifiable’.'®

According to Woolman, if the purpose of the limitation cannot justify the infringement of
the right in question, that resolves the limitation enquiry against the limitation. It will not
be necessary to consider the other factors.'” Purposes that the Constitutional Court has

held to be justifiable include the protection of the administration of justice;'® the general

3 S'v Bhulwana 1996 (1) SA 388 (CC) at para 18.

"% See Woolman op cit at 12-48 — 12-49,

S v Makwanyane (supra) at para 144.

De Waal et al op cit at 158.

Woolman op cit at 12-49.

'8 For example, Shabalala v Attorney-General (Transvaal) 1996 (1) SA 725 (CC). See de Waal et al 158-
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prevention, detection, investigation and prosecution of crime;'’ and the upholding of the
provisions of the Constitution® These purposes are all potentially relevant to

environmental legislation.

(c)the nature and extent of the limitation

This factor is relatively self-explanatory: a serious infringement of a right requires more
justification than a relatively minor one. Any infringement of rights ought not to be more

extensive than is justified by the objective that the limitation seeks to achieve.

(d)the relation between the limitation and its purpose

A limitation must have a rational connection to its purpose. If a law does not serve, or
only partially serves, the purpose that it is stated to have, then it will not justify a
limitation of rights. For example, in Makwanyane, one of the main objectives of the
death penalty, the constitutionality of which was being challenged in this case, was
argued to be general deterrence. Since it was not possible for the defenders of the death
penalty to indicate a connection between the death penalty and general deterrence, the
Court was not satisfied that there was adequate relation between the limitation on the

right to life (amongst others) and the purpose of the death penalty.?!
(e) less restrictive means to achieve the purpose
This factor pursues the proportionality theme. If less restrictive means — that is, means

that either do not infringe the right or infringe it to a lesser extent - will be as effective as

the limitation, then the limitation will not be justified.

" For example, S v Manamela 2000 (3) SA 1 (CC). See de Waal et al at 159.

* For example, South African National Defence Force Union v Minister of Defence 1999 (4) SA 469
(CC). See de Waal et al at 159.

21 S'v Makwanyane (supra) at para 184.
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4 Rights of arrested, detained and accused persons

The rights set out in section 35 of the Constitution may impact on environmental

legislation’s criminal enforcement provisions in the following areas:*

1. the gathering of evidence through search and seizure;

2. statutory presumptions infringing the right to be presumed innocent, to remain silent
and not to testify;

3. the right to challenge evidence in cases where scientific evidence may be adduced by
means of affidavit or certificate; and

4. the right against self-incrimination.

Each of these will be examined in turn.

4.1  The gathering of evidence through search and seizure

Several environmental offences require for their proof either the search of the alleged
perpetrator’s person, vehicle, buildings or land, or the seizure of certain items, or both.
For example, the capture of certain species of fauna is prohibited under several
enactments. If a person is suspected of having captured such species, it may be necessary
to search that person’s premises to establish if she has specimens in her possession. If so,
the authorities would probably need to seize the specimens in question as evidence for a
possible trial. Such search and seizure, however, must conform to the requirements of the
Constitution.

It is not only section 35 that is relevant to search and seizure — section 35(5) provides
that evidence obtained in a manner that violates any right in the Bill of Rights must be
excluded if the admission of that evidence would render the trial unfair or otherwise be

detrimental to the administration of justice — but also the right to privacy in section 14:

Everyone has the right to privacy, which includes the right not to have

2 This is not to say that the other requirements of section 35 (for example, the right to legal representation
and the right to be informed of this right) are not relevant in the prosecution of environmental offences.
The four areas identified for further examination may possibly be infringed by current environmental

legislative provisions and it is for this reason that they have been singled out.
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a. their person or home searched;
b. their property searched;
c. their possessions seized; or

d. the privacy of their communications infringed.

Search and seizure would in most cases infringe section 14, depending on the meaning of
‘property’ and ‘possessions’. Search and seizure would, therefore, need to satisfy the
limitations clause.”” The general rule for legitimate search and seizure is that they must
be conducted in terms of legislating clearly empowering the right to search and seize, and
they must be aimed at achieving ‘compelling public objectives’.** They must also, as a
rule, be authorised by a warrant issued by an independent authority, who must be
persuaded by evidence under oath that there are reasonable grounds for conducting the
search.”

In providing for search and seizure, the empowering legislation must clearly identify
the purpose of the search and seizure and provide lucid guidelines identifying the
parameters of the powers. Wide, discretionary powers to search and seize were struck
down in the case of Mistry v Interim Medical and Dental Council of South Africa.®® This
does not mean that the functionaries have no discretion — the paramount factor is that the
purpose of the statute is clearly identified, in which case certain discretionary powers
may be countenanced.?’

In Park-Ross v Director, Office for Serious Economic Offences,™ the Cape High Court
laid down criteria for reasonable searches and seizures in the investigation of a criminal

offence:

1. The power to authorise a search and seizure should be given to an impartial and independent

[judicial authority] who is bound to act judicially in discharging that function.

3 Investigating Directorate: Serious Economic Offences v Hyundai Motor Distributors 2000 (10) BCLR
1079 (CC) at para 20.
** De Waal et al op cit at 277.

3 South African Association of Personal Injury Lawyers v Heath 2000 (10) BCLR 1131 (T) at 1165A.

261998 (4) SA 1127 (CC).

" De Waal et al op cit at 278.
21995 (2) SA 148 (C).
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2. The evidence must satisfy the [judicial authority] that the person seeking the authority has
reasonable grounds for suspecting that an offence has been committed.

3. The evidence must satisfy the judicial authority that the person seeking the authority has
reasonable grounds to believe, at common law, ... that something that will afford evidence of an
offence may be recovered.

4. There must be evidence on oath before [the judicial authority].”’

Warrants are not always necessary. There are two situations where their absence may be
legitimate. First, in a situation where a warrant would have been issued had application
been made, but where the object of the search or seizure would be frustrated by a delay, a
warrant is not necessary. Provision for this is often made in legislation.”® Second, the
exercise of periodic regulatory inspections of business premises in order to enforce so-
called public welfare laws, of which environmental laws are a prime example, do not
require warrants.”!

As far as the requirement for reasonable grounds for conducting the search is
concerned, if there is a reasonable suspicion that an offence has been committed, this
would satisfy the requirement.32 The Constitutional Court has said that not all searches
are subject to the requirement that there be a reasonable suspicion of an offence having
been committed.* Ultimately, however, the criterion of reasonableness is the determining
factor.

The discussion in the preceding paragraphs relates to the constitutionality of search
and seizure provisions. A second important consideration is whether evidence gleaned
from search and seizure operations has been lawfully gathered and whether such evidence
is admissible. Section 35(5) of the Constitution is important in this situation — it requires
that the court must exclude evidence obtained in a manner which violates a right in the
Bill of Rights if the admission of the evidence would render the trail unfair or otherwise
be detrimental to the administration of justice. If the search is lawful (empowered by

legislation and carried out with the necessary warrant), there will be no problem with the

¥ At 170A-C, citing Hunter v Southam Inc (1985) 14 CCC (3d) 97 SCC.

3 For example, s 21(b) of the Criminal Procedure Act 51 of 1977.

! De Waal et al op cit at 281.

32 Hyundai (supra) at para 28.

3 Ibid.
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admissibility of the evidence so gathered. If, however, the search is unlawful, then the
question of whether the right to privacy has been infringed becomes critical. Not every
search and seizure will infringe the right to privacy — the test is whether there is a
reasonable expectation of privacy in respect of the searched area and the seized item.*
This expectation exists for the person and the home, but is not necessarily present for
other possessions. For example, as far as motor vehicles are concerned, it has been
suggested that ‘the licensing requirement and the extensive regulation of vehicles result
in a significantly reduced expectation of privacy’.”> Even if there is an infringement f the
right to privacy, however, evidence gathered as a result of such infringement will only be
excluded if admission of the evidence would render the trail unfair or otherwise be
detrimental to the administration of justice.

There have been cases where the Courts have decided that there was an infringement
of the right to privacy but that nevertheless the evidence so gathered was not
inadmissible, because of the particular circumstances of the case. In Sv Maah'ba,36 Hurt J

interpreted section 35(5) as follows:
A trial in which a judge is bound by the absence of any discretion to close the door on evidence on
the basis that it was procured in circumstances constituting a relatively unimportant infringement of
a fundamental right may plainly be as unfair in a trial in which he admits evidence procured in
deliberate disregard of an important right, it seems to me that the section was plainly aimed at
imposing a duty on the court, in the course of a trial, to make a decision which is fair to both sides

and not aimed only at considerations of fairness or advantage to the accused.’’

In the circumstances, the Court decided that ‘the extent of the infringement of the right to
privacy was such as to pale into insignificance compared with the importance of

achievement of the object which the police had in the course of their duties’.*®

** De Waal et al op cit at 283.
% Nico Steytler Constitutional Criminal Procedure (1999) at 101.
361998 (1) BCLR 38 (D).

7 At44G-H.

3% At45D.
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4.2 Statutory presumptions infringing the right to be presumed innocent, to remain

silent and not to testify

Every accused person has a right to a fair trial, which includes the right to be presumed
innocent, to remain silent, and not to testify during the proceedings.® These rights may
be infringed by statutory presumptions that require the court to presume the existence of a
certain fact if another fact is proved. Often, such presumptions cast the onus of
disproving the presumed fact upon the accused — so-called ‘reverse onus’ provisions.
There are certain clear principles that have been laid down by court decisions dealing
with such presumptions, but, at the same time, an unambiguous general approach to
presumptions has not been forthcoming. In order to draw the general conclusions that are
possible, it is necessary to examine the jurisprudence. This will be done chronologically.

The first of the cases to deal with the constitutionality of presumptions was S v Zuma
and others,™ a ‘sound and elegantly reasoned decision’.*' Under challenge in this case
was section 217(b)(2), which provided that a confession would be presumed to have been
made freely and voluntarily unless the contrary was proved. This is a good example of a
reverse-onus provision, or one ‘where the presumed fact must be disproved on a balance
of probabilities instead of by the mere raising of evidence to the contrary’**: the onus is
on the accused to show that the confession was not freely and voluntarily made.

The unanimous judgment of the Court was delivered by Kentridge AJ, who considered

the ‘rational connection’ test used in the United States* and decided that it was a ‘useful

3% Section 35(3)(h) of the Constitution.

41995 (2) SA 642 (CC).

*1' David Zeffertt ‘Law of Evidence’ (1995) Annual Survey of South African Law at 665.
2 R v Downey (1992) 90 DLR (4th) 449 at 456.

® In Tot v The United States 319 US 463 (1943), the Supreme Court decided that the test for presumptions
would be ‘rational connection between the facts proved and the fact presumed. . . . But where the inference
is so strained as not to have a reasonable relation to the circumstances of life as we know them it is not
competent for the legislature to create it as a rule governing the procedure of the courts’ (at 467-8). Later,

in Leary v United States 395 US 6 (1969), the Court stated: ‘a criminal statutory presumption must be

regarded as “irrational” or “arbitrary” and hence unconstitutional, unless it can at least be said with
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screening test, but not a conclusive one’.* Instead, Kentridge AJ preferred the approach

of the Canadian Supreme Court, because of the Court’s ‘persuasive reasoning’ and the
similarity of the limitations clauses of the two countries’ constitutions,” and he
accordingly adopted the reasoning of the Canadian Court in Downey,*® where the court
per Cory J set out the principles applicable to reverse-onus provisions. The two

principles in particular held by Kentridge AJ to be applicable*’ are:

‘I. The presumption of innocence is infringed whenever the accused is liable to be convicted despite
the existence of a reasonable doubt.

II. If by the provisions of a statutory presumption, an accused is required to establish, that is to say
to prove or disprove, on a balance of probabilities either an element of an offence or an excuse, then
it contravenes [the Constitutional presumption of innocence]. Such a provision would permit a

conviction in spite of a reasonable doubt.*

The Court held in casu that the practical effect of the presumption was that the accused
may be required to prove a fact on the balance of probabilities in order to avoid
conviction.*” In other words, there could be a conviction despite the existence of
reasonable doubt. This amounted to an infringement of the right to be presumed
innocent. The provision was also not saved by the limitations clause, since the objectives
behind the presumption were not compelling. According to Kentridge AJ, ‘the argument
from convenience would only have merit in situations where accused persons plainly
have more convenient access to proof, and where the reversed burden does not create
undue hardship or unfairness’,”® which was not the case here.

The Court also stresses that it is just this presumption that is declared invalid by this

judgment:

substantial assurance that the presumed fact is more likely than not to flow from the proved fact on which it
is made to depend’ (at 36).

At para [21].

* Ibid.

% (Supra).

7 At para [35].
* Downey (supra) at 461.
¥ At para [27].

" At para [38].
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It is important, I believe, to emphasise what this judgment does not decide. It does not decide that
all statutory provisions which create presumptions in criminal cases are invalid. This Court
recognises the pressing social need for the effective prosecution of crime, and that in some cases the
prosecution may require reasonable presumptions to assist it in this task. Presumptions are of
different types. Some are no more than evidential presumptions, which give certain prosecution
evidence the status of prima facie proof, requiring the accused to do no more than produce credible
evidence which casts doubt on the prima facie proof. ...This judgment does not relate to such
presumptions. Nor does it seek to invalidate every legal presumption reversing the onus of proof.
Some may be justifiable as being rational in themselves, requiring an accused person to prove only
facts to which he or she has easy access, and which it would be unreasonable to expect the
prosecution to disprove. Or there may be presumptions which are necessary if certain offences are to
be effectively prosecuted, and the State is able to show that for good reason it cannot be expected to
produce the evidence itself. This is not such a case. Nor does this judgment deal with statutory

provisions which are in form presumptions but which in effect create new offences.”'

The next decision by the Constitutional Court was in S v Bhulwana.® The
presumption under attack in this case, in the Drugs and Drug Trafficking Act™ was to the
effect that, if in the prosecution of any person for an offence relating to dealing in certain
substances, including dagga, it is proved that the accused was found in possession of
dagga exceeding 115 grams; it shall be presumed, until the contrary is proved, that the
accused dealt in such dagga. Having decided that the provision in question imposed a
reverse onus, and not an evidential burden, the Court (per O’Regan J), decided that the
provision did infringe the presumption of innocence and was not rescued by the
limitations clause. The Court decided that it was not possible to ‘read down’ the
presumption as an evidential burden. In this regard, O’Regan J stated that it was not
necessary for the Court to decide on the proposition that the imposition of an evidential

burden upon the accused would give rise to no constitutional complaint.**

W

' Atpara[41].

2 S'v Bhulwana, S v Gwadiso 1996 (1) sa 388 (CC).
3 Act 140 of 1992. Section 21(1)(a)(i).

4 At para [29].

W
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This decision was followed in S v Julies,” where the slight difference was that the
case concerned possession of mandrax and not dagga. The Court did not lay down any
further applicable principles.

In S v Mbatha,’® the constitutionality of section 40(1) of the Arms and Ammunition

Act’” was considered. This section provides:

‘Whenever in any prosecution for being in possession of any article contrary to the provisions of this
Act, it is proved that such article has at any time been on or in any premises, including any building,
dwelling, flat, room, office, shop, structure, vessel, aircraft or vehicle or any part thereof, any person
who at that time was on or in or in charge of or present at or occupying such premises, shall be

presumed to have been in possession of that article at that time, until the contrary is proved’.

Following the approach used in earlier cases involving presumptions, discussed above,
the Court held, not surprisingly, that the provision infringed the right to be presumed
innocent. As far as the limitation test was concerned, the Court was sympathetic to the
seriousness of the problem of control of firearms in the country, but felt that, on balance,
the provision did not satisfy the limitations test. The Court, per Langa J, held that there
was no logical or rational connection between the facts proved and the presumed facts,™
and that it was possible for the objectives of the legislation to be met by means less
invasive of an accused person’s rights — an evidentiary burden, for example.”

In S v Nisele,” the Constitutional Court followed a similar approach to find invalid a
presumption in the Drugs and Drug Trafficking Act®' to the effect that a person in charge
of lands on which dagga plants were found was presumed to be dealing in those plants,
confirming a decision to this effect by the Natal High Court.

This approach was continued in Scagell v Attorney-General of the Western Cape.”

The impugned provisions in this case were in section 6 of the Gambling Act.”> The

> (1996) 4 SA 313 (CC).

% S'v Mbatha, S v Prinsloo 1996 (2) SA 464 (CC).
7 Act 75 of 1969.

¥ At para [21].

% At para [26].

01997 (11) BCLR 1543 (CC).

81" 140 of 1992.

621997 (2) SA 368 (CC).
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provisions in question, as well as the principal offence created by subsection (1), read as

follows:
‘(1)  Subject to the provisions of ss (2), no person shall permit the playing of any gambling game
at any place under his control or in his charge and no person shall play any such game at any place
or visit any place with the object of playing any such game.
(3) When any playing-cards, dice, balls, counters, tables, equipment, gambling devices or other
instruments or requisites used or capable of being used for playing any gambling game are found at
any place or on the person of anyone found at any place, it shall be prima facie evidence in any
prosecution for a contravention of ss (1) that the person in control or in charge of such place
permitted the playing of such game at such place and that any person found at such place was
playing such game at such place and was visiting such place with the object of playing such game.
(4) If any policeman authorised to enter any place is wilfully prevented from or obstructed or
delayed in entering such place, the person in control or in charge of such place shall on being
charged with permitting the playing of any gambling game, be presumed, until the contrary is
proved, to have permitted the playing of such gambling game at such place.
(5) Upon proof at the trial of any person charged with contravention of ss (1), that any gambling
game was played or intended to be played, it shall be presumed, until the contrary is proved, that
such game was played or intended to be played for stakes.
(6) Any person supervising or directing or assisting at or acting as banker, dealer, croupier or in any
like capacity at the playing of any gambling game at any place and any person acting as porter,
doorkeeper or servant or holding any other office at any place where any gambling game is played,

shall be deemed to be in control or in charge of such place.

The Court held that subsection (4) infringed the presumption of innocence and, given the
absence of any compelling evidence as to how it assisted the police in investigating such
offences, was not saved by the limitations clause.

Subsection (3) casts an evidentiary burden, and this presented the fist opportunity for
the Constitutional Court to consider the validity of such a provision. This operates in
such a way as to require the accused person to raise ‘evidence sufficient to give rise to a
reasonable doubt to prevent conviction’.** O’Regan J stated that section 6(3) ‘does not
give rise to the possibility that an accused person may be convicted despite the existence

of a reasonable doubt as to his or her guilt’.®® The sweeping nature of section 6(3), which

6351 of 1965.
6 Scagell at para [12].
5 Ibid.
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could have the effect of persons being charged with an offence and ‘put on their defence
merely upon proof of a fact [for example, possession of a pack of cards] which itself is
not suggestive of any criminal behaviour’,®® was held to be in breach of the right to a fair
trial. As Schwikkard points out, the effect of this decision is that the subsection was
declared invalid because it could lead to a person being convicted despite the existence of
reasonable doubt, which contradicts the judge’s comments about evidentiary burdens in
general made earlier.”’

An evidentiary burden may well, however, infringe the presumption of innocence by
relieving the prosecution of its duty to prove all the elements of the offence charged.
This, as well as the possibility of conviction in the presence of reasonable doubt, could
both be constitutional shortcomings of evidentiary burdens. However, the fact that an
evidentiary burden is less of an infringement of the presumption of innocence than a full
reverse onus is could be an important factor in ascertaining whether the infringement met
the requirements of the limitations clause.®®

As for section 6(5), the subsection appears to be tautologous. The presumption would
only arise once the fact that is presumed (the presence of a stake) has already been
proved, which means that there is no danger that a person could be convicted on the basis
of the subsection despite the existence of a reasonable doubt. As the Court points out,
‘the fact that s 6(5) appears to be ineffective does not automatically give rise to
constitutional complaint’.

Finally, subsection (6) was also found not to infringe the Constitution. The Court
found that the word ‘deemed’ indicated that the presumption was irrebuttable, but that the
subsection had the effect of a definition, and did not relieve the prosecution of proving all

the elements of the offence.®’

66 At para [16].

67 PJ Schwikkard Presumption of Innocence (1999) at 117.
See Schwikkard op cit at 131.

% At para [30].
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The united front presented by the Constitutional Court in presumption cases up until
this stage began to crumble in S v Coetzee.”’ Two sections in the Criminal Procedure

Act”! were under scrutiny: sections 245 and 332(5). They read as follows:

245: If at criminal proceedings at which an accused is charged with an offence of which a false
representation is an element, it is proved that the false representation was made by the accused, he
shall be deemed, unless the contrary is proved, to have made such representation knowing it to be
false.

332(5): When an offence has been committed, whether by the performance of any act or by the
failure to perform any act, for which any corporate body is or was liable to prosecution, any person
who was, at the time of the commission of the offence, a director or servant of the corporate body
shall be deemed to be guilty of the said offence, unless it is proved that he did not take part in the
commission of the offence and that he could not have prevented it, and shall be liable to prosecution
therefor, either jointly with the corporate body or apart therefrom, and shall on conviction be

personally liable to punishment therefor.

The Court unanimously decided that section 245 was unconstitutional, following the
same line of reasoning adopted in earlier cases. They were also ad idem that the
presumption relating to ‘servants’ in section 332(5) was invalid as well. That, however,
is where the consensus ended.

The majority of the Court held that section 332(5) failed constitutional muster, but this
result came via several different routes. Langa J found that ‘whether s 332(5) creates a
form of statutory liability, with a shift in onus in respect of a part thereof or a new crime
with a special defence, the proof of which rests on the defence, the final effect is the
same’: a breach of the presumption of innocence.”” He also decided that it was not saved
by the limitations clause, the Court not being convinced as to the possibility of achieving
the objective of the legislation by other means. He found that it was not possible to sever
words from the subsection to render it valid, which was an approach adopted by some of
the other judges.

Mahomed DP, Kriegler J concurring, held that the subsection was a breach of the

presumption of innocence, since ‘if at the end of the case the court has a reasonable doubt

1997 (3) SA 527 (CC).
T Act 51 of 1977.
2 At para [40].



The protection of the environment through the use of criminal sanctions 43
Chapter 3 Criminal Law and the Constitution

as to whether or not the accused took part in the commission of the offence by the
corporate body, or a reasonable doubt as to whether or not the accused could have
prevented the commission of that offence, the court would nevertheless be required to
convict such an accused’.”” The learned judge continues to find that the wide ambit of
the subsection fails to save it under the limitations clause. Consequently, he decided that
it was unnecessary to decide whether the subsection infringed the right to freedom in
section 11 of the interim Constitution, in respect of its possible interpretation (as per
Kentridge AJ’s judgment) as a strict liability clause.

Didcott J, in a separate judgment, concurs with the decisions of Langa J and Mahomed
DP. Sachs J, also in a separate judgment, essentially concurs with Langa J but he takes
the analysis somewhat further.

Kentridge J’s is the first judgment that disagrees with the majority. He views s 332(5)
as creating a form of vicarious liability which allows the accused to raise the defence of
due diligence. He suggests that, in the absence of the sub-phrase in the subsection
beginning with the word ‘unless’, the section would impose a form of strict liability,
which would not infringe the presumption of innocence or the accused’s right to silence,
although it may infringe the right to freedom in section 11."*

As far as this is concerned, Kentridge AJ concludes that section 322(5) is designed ‘to
induce those who control corporate bodies to ensure that those bodies keep within the

law’,” and that

A corporate body can act and thus commit criminal offences only through human agents, but the
identity of those agents cannot always be ascertained. Moreover the agent through whom the
criminal offence is committed may hold a lowly position. In view of the dominant role played by
corporate bodies in modern society it seems to me to be a legitimate objective of government to
ensure that the persons who control such bodies are not entirely immune from criminal liability for
offences committed by servants of that body in furtherance of its objectives. An absolute liability for
the crimes of the corporate body would be so extreme as to be regarded by reasonable persons as
unfair or oppressive. But the subsection is not absolute. It provides a defence for the controllers of

the corporate body which, as I have already pointed out, is considerably less burdensome than the

7 At para [60].
™ At para [86].
> At para [97].



The protection of the environment through the use of criminal sanctions 44
Chapter 3 Criminal Law and the Constitution

requirement of proof of due diligence referred to in the Canadian cases. I see nothing unfair in
placing that limited burden upon the controllers of the corporate body. They are the ones who may
be expected to be aware of the internal workings of the corporation. They are the ones in the best
position to give evidence of their own lack of participation and knowledge. The prosecutor does not
know what goes on in the boardroom; the director does. The provision ensures or attempts to ensure
that a person in the position of director of a company will understand that he has responsibility for
its conduct. The inducement to responsible corporate conduct is enhanced by placing personal
criminal liability on the shoulders of those in control, subject to a burden of proof not unduly
difficult for the innocent to discharge. The corporation itself can be punished only by a monetary

penalty, a penalty which may not seriously affect those in control.

He accordingly found that the section did not infringe the right to freedom in section 11.
For essentially the same reason, Kentridge AJ held that, in the event he was mistaken

as to his conclusions on the section’s infringement of the Bill of Rights, the section would

nevertheless satisfy the limitations clause. He held that the limitation effected by section

332(5) was not only reasonable and justifiable but also necessary because

any lesser burden of proof such as an evidential burden of proof would not achieve the legitimate
aims of the legislation. It would be only too easy for an accused, for example by a bare denial, to
raise some doubt whether he knew of the corporation's offence and could have prevented it. The
burden of proof which would then revert to the prosecution would be in most cases well-nigh

impossible to discharge.”

Kentridge AJ concludes by indicating that the parts of the section that the majority of
the Court find unconstitutional can be severed, but on this finding he is also in the
minority. O’Regan J, whose judgment is discussed below, also holds that severance can
save the section, but severs different parts than does Kentridge AJ.

Madala J agrees with Kentridge AJ that the section is not unconstitutional, but for
different reasons. He agrees with the majority that the section infringes the presumption
of innocence, but holds that this limitation meets the requisite limitations test. His
reasons are the interest of the state in bringing corporate offenders to book, the director’s
consent to the responsibilities inherent in that office, and the practical difficulties of proof
and the high cost of enforcing regulatory mechanisms, which, in his decision, the

subsection is designed to address.”’

6 At para [105].
7 At paras [126]-[132].
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O’Regan J concurred with Langa J as to the section’s unconstitutionality, but held that
severance of the infringing words could save the section. She held that, on her
interpretation of the section, which was influenced by the interpretation of the Appellate
Division in S v Klopper,” the section did not infringe section 11 (the right to freedom).

In her words
Imposing criminal liability upon a director who knows of the commission of an offence by the
company and who is in a position to prevent the commission of that offence but does not do so is not
in any sense egregious. Actual knowledge coupled with the ability to prevent the commission of the
offence by a director who is in a position of control in the corporate body renders the failure to do so

sufficiently culpable to warrant criminal liability.”

However, she found that the section infringed the presumption of innocence because it
could lead to an accused’s being found guilty despite the existence of a reasonable doubt
as to his or her guilt.*® The lack of compelling reasons for this limitation led her also to
conclude that the section was not saved by the limitations clause.

Ackermann J and Mokgoro J concurred, both in separate judgments, with O’Regan J,
save for her finding as to severability of the subsection, where Ackermann J disagreed
with her.

It is rather difficult to draw clear principles from this decision due to the Court’s
marked lack of consensus, not necessarily on the overall findings, but on the manner in
which the individual justices reached their conclusions. What is clear is that, once again,
the Court (or the majority, at least) struck down reverse onus provisions. There was also
general consensus that the effect of section 332(5) was that an accused could be
convicted despite the existence of reasonable doubt. Other noteworthy aspects of the
various judgments are as follows.

Although not all the judges followed this process, it is submitted that analysis of
section 332(5) was best carried out by means of examining both its compliance with the
right to freedom, and with the presumption of innocence. In other words, the Court

should examine the offence itself, and whether the offence is in compliance with the Bill

81975 (4) SA 773 (A).
7 At para [183].
80 At para [190].
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of Rights (the freedom question) and examine how the offence is prosecuted (the
presumption of innocence question). This approach would not be necessary in all cases,
since in many circumstances it will be only the second question that is relevant.

Several of the judges dealt with the question of whether the presumption in section
332(5) was a qualification of or exemption from the main offence — thus constituting a
defence, or whether it was a separate offence. It is submitted that the best approach to
this question is one which was adopted by O’Regan J, who held that it is irrelevant
whether the presumption is part of a defence or part of the main offence, the crucial
question is whether reliance on the presumption could lead to conviction despite
reasonable doubt and/or relieve the prosecution of the duty of proving all the elements of
the offence.”’

Another consideration that was raised by some of the judges in Coetzee was the
distinction between regulatory offences and other offences.*” It was argued that the
presumption was justifiable because it applied to regulatory offences. In the
circumstances, this was not a compelling argument. It is submitted the fact that it is a
regulatory offence in which a presumption such as the one in section 332(5) is used does
not affect the question of whether the provision infringes the presumption of innocence,
but it may well be an important factor in assessing whether it is a justifiable limitation.®
It could well be argued that the use of such a presumption in a regulatory offence, where
the stigma of prosecution is less and the penalty unlikely to be severe, coupled with the
frequent difficulty of proving such offence, is justifiable in the circumstances.

S v Meaker®'is the first of the decisions under scrutiny here which was not decided by
the Constitutional Court. It is also the first that considers the question of constitutionality
of a stature in the context of the 1996 Constitution rather than the interim 1994

Constitution. The significance of this difference lies in the limitations test. There are

81 At paras [188]-[189]. See also Langa J at para [38].

82 Langa J at paras [41]-[43]; Kentridge AJ at paras [91]-[96]; Mokgoro J at para [138]; O’Regan J at
paras [193]-[197] and Sachs J at paras [213]-[219].

8 See Schwikkard op cit at 131-2.

81998 (8) BCLR 1038 (W).
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significant differences between the final and interim Constitutions in this regard. They
are:

1. Under the interim Constitution, a limitation to a right of arrested persons had, in
addition to being reasonable and justifiable, also to be ‘necessary’. This requirement is
excluded in the 1996 Constitution.

2. Under the interim Constitution, no limitation could ‘negate the essential content of the
right in question’. This requirement has also been dropped.

3. Human dignity has been added to the basis of the society in which the limitation must
be adjudged reasonable and justifiable.

4. The 1996 Constitution lists 5 factors which must be taken into account in determining
whether the limitation passes the requisite test.*

In Meaker, the presumption under attack was section 130 of the Road Traffic Act:*

Where in any prosecution under the common law relating to the driving of a vehicle on a public
road, or under this Act, it is material to prove who was the driver of the vehicle, it shall be

presumed, until the contrary is proved, that such vehicle was driven by the owner thereof.

Cameron J, following the line of Constitutional Court cases, decided that the provision
did infringe the presumption of innocence. When it came to the question of limitation,
however, his approach was a novel one. According to the Court, the following

considerations, which may overlap, are relevant:

1. Is it in practice impossible or unduly burdensome for the State to discharge the onus of proving
all the elements pertaining to the offence beyond reasonable doubt...? Cases envisaged appear
to include those where:

1.1 the facts and circumstsances sought to be proved are peculiarly within the knowledge of the
acused ...; and

1.2 the accused is required to prove only facts to which he or she has easy access, and which it is
would be unreasonable to expect the prosecution to disprove ...

2. Is there a “logical connection” between the fact proved and the fact presumed ... and is the
presumed fact something which is more likely than not to arise from the basic facts proved ...?
... does application of the presumption entail such interference with “the ordinary process of
inferential reasoning” as to create “a risk of a conviction despite a reasonable doubt as to guilt in

the mind of the trier of fact™?

5 See above, § 3.2.
829 of 1989.
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3. Does the application of the common-law rule relating to the State’s onus cause substantial harm
to the administration of justice...? Cases envisaged appear to include those where the
presumption is necessary if the offence is to be effectively prosecuted, and the State shows that
for good reason it cannot be expected to produce the evidence itself...

4. Generally, is the presumption in its terms cast to serve only the social need it purports to address,
or is it disproportionate in its impact...? Specifically, having regard to its terms and ambit, what
is the extent of the danger that innocent people may be convicted...?

5. Could the State adequately achieve its legitimate ends by means which would not be inconsistent

with the Constitution in general and the presumption of innocence in particular...?*’

Taking these considerations into account, the Court decided that

‘section 130 pursues the conviction of road traffic offenders by means of a presumption that
conduces precisely to that purpose. It is an eminently reasonable device, which accords with

practical common sense and in its application produces equitable results.*®

This is the first presumption in this analysis that has passed constitutional muster. All
that have been declared invalid to this point have failed the limitations test, but the Court
in Meaker have set out a sensible approach to the matter and correctly, it is submitted,
decided that this particular presumption is a limitation on an accused’s rights that is
acceptable. If there is any criticism that can be made of this decision, however, it is why
the Court did not consider the possibility of an evidentiary burden rather than the full
reverse onus, which would constitute a lesser inroad into the presumption of innocence.®

S v Mello” was another case involving a presumption in the Drugs and Drug-
Trafficking Act.”’ Section 20 of the Act provided that if in the prosecution of any person
for an offence under this Act it is proved that any drug was found in the immediate
vicinity of the accused, it shall be presumed, until the contrary is proved, that the accused
was found in possession of such drug’. The Court unanimously decided that the
provision infringed the presumption of innocence and that there was no justification for

the presumption that would satisfy the limitations test. This decision, then, was in

keeping with the Constitutional Court jurisprudence up until this point.

7 At 1053B-F.

% At 1057).

¥ See PJ Schwikkard ‘Evidence’ (1999) 12 SACJ 118 at 119.
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The next case under discussion is not, strictly speaking, one that involves a
presumption, but the decision does cast further light on the Constitutional Court’s
approach to the constitutionality of criminal provisions, so it warrants examination. In

Z92

Osman and another v Attorney-General, Transvaal = the appellants challenged the

constitutionality of section 36 of the General Law Amendment Act,” which provides:

Any person who is found in possession of any goods, other than stock or produce as defined in s 1 of
the Stock Theft Act 57 of 1959, in regard to which there is a reasonable suspicion that they have
been stolen and is unable to give a satisfactory account of such possession, shall be guilty of an

offence and liable on conviction to the penalties which may be imposed on a conviction of theft.

The challenge was based on the allegation that this provision breached the right to
silence. According to the Court, per Madala J, the elements of the offence were (a) the
accused person must actually be found in possession of goods; (b) a suspicion founded on
reasonable grounds must exist in the mind of the finder (or possibly some other person)
that the goods had been stolen; and (c) there must be an inability on the part of the person
found in possession to give a satisfactory account of such possession.”* The third aspect
was under attack.

The Court decided that the provision did not have any effect on the onus of proof and
the duty of the prosecution to prove the offence. The accused was not compelled by the
section to produce any information. If, however, the accused chose not to speak, then he
or she would have to bear the risk of such choice, in the face of the evidence that the state
had led. The situation was, in effect, the same as any other when the accused chose to
remain silent — in certain circumstances; the court would be justified in drawing an
adverse inference from the accused’s failure to provide an explanation that would cast
reasonable doubt on the state’s evidence.”

This decision, while it does not cast any new light on the Court’s approach to
presumptions, does show how it is possible to formulate an offence in this type of

situation which does not (on the approach adopted in Osman) fall foul of the Bill of

921998 (4) SA 1224 (CC).
% Act 62 of 1955.
% At para [8].
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Rights. The decision has been criticised, however, on the basis that the accused’s silence
‘will always be an item of evidence that will be taken into account in determining
whether the State has discharged its duty in presenting a prima facie case’.”® It would
seem, therefore, that the provision under scrutiny in Osman, does infringe the
presumption of innocence. Whether it would meet the requirements of the limitations
clause, however, is not clear.

In S v Fransman’'the accused was charged with, inter alia, being in possession of an
unlicensed firearm. The judgment was in response to an application for discharge. The
defence contended that the state had not led any evidence relating to the absence of a
licence, but were relying on a presumption in section 250(1) of the Criminal Procedure

Act’® to the effect that:

If a person would commit an offence if he-

(c) owned or had in his possession or custody or used any article;...

without being the holder of a licence, permit, permission or other authority or qualification (in this
section referred to as the ‘necessary authority’) an accused shall at criminal proceedings upon a
charge that he committed such an offence, be deemed not to have been the holder of the necessary

authority unless the contrary is proved.

The defence contended that this presumption was unconstitutional as it infringed the
presumption of innocence.

The Court, per Fevrier AJ, held that the presumption was not unconstitutional. The
reasons the Court gave were that the state still had to lead evidence that the accused
possessed the firearm; that it is easy for the accused to discharge the onus by simply
producing the licence; and that the question whether there is a licence or not is peculiarly
within the accused’s knowledge. In the light of this, and the fact of the proliferation of
unlicensed firearms, the Court decided that the presumption was ‘both rebuttable and

reasonable’®’

% PJ Schwikkard ‘A dilution of the presumption of innocence and the right to remain silent? Osman v
Attorney-General, Transvaal’ (1999) 116 SALJ 462 at 462-3.

71999 (9) BCLR 981 (W).
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Although the effect of this decision cannot be faulted, it is submitted that the Court
was wrong in the way it reached the conclusion. The provision probably does infringe
the presumption of innocence, but it may well be saved by the limitations clause. The
Court, however, did not consider it in this light.'” Nevertheless, this is an important
decision for environmental legislation, since there are several environmental offences that
hinge on the possession of a valid licence or authority, and this presumption would assist
in proving such offences.

Returning to the Constitutional Court, the case of S v Manyonyo'®' follows earlier
decisions and does not add anything new to the jurisprudence. The Court was once again
faced with the constitutionality of provisions in the Drugs and Drug Trafficking Act.'®*
One of the impugned provisions has already been struck down in the Mello case. The
second provision, in section 21(1)(c),'” had been declared invalid by the Northern Cape
High Court in S v Mjezu."® The Constitutional Court confirmed this finding, making it
clear that their decision would be binding on the whole country.

The final case in this analysis, and one in which there was again some dissent in the

5

Constitutional Court, is S v Manamela.'” This case involved a presumption as to onus

contained in s 37(1) of the General Law Amendment Act 62 of 1955. The section reads:

Any person who in any manner, otherwise than at a public sale, acquires or receives into his
possession from any other person stolen goods, other than stock or produce as defined in section one
of the Stock Theft Act, 1959, without having reasonable cause, proof of which shall be on such first-
mentioned person, for believing at the time of such acquisition or receipt that such goods are the
property of the person from whom he receives them or that such person has been duly authorized by
the owner thereof to deal with or to dispose of them, shall be guilty of an offence and liable on

conviction to the penalties which may be imposed on a conviction of receiving stolen property

1% See P-J Schwikkard ‘Evidence’ (2000) SACJ 238 at 245.

171999 (12) BCLR 1438 (CC).

"% Act 140 of 1992.

' This subsection reads: If in the prosecution of any person for an offence referred to in section 13(e) or
(f) it is proved that the accused conveyed any drug, it shall be presumed, until the contrary is proved, that
the accused dealt in such drug.

1941996 (2) SACR 594 (NC).

1952000 (3) SA 1 (CC).
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knowing it to have been stolen except in so far as the imposition of any such penalty may be

106
compulsory.

The issue before the Court was essentially the constitutionality of this subsection,
particularly the phrase placing the onus on the accused to prove, on a balance of
probabilities, that he or she had reasonable cause to believe that the goods were, in effect,
not stolen goods.

The Court considered the clause in the light of the right to silence and the presumption
of innocence. The Court held that both rights were infringed by the clause. As far as the
right to silence is concerned, the Court held that the effect of the provision was to compel
the accused to produce evidence. In the words of the Court, ‘for the accused to remain
silent is not simply to make a hard choice which increases the risk of an inference of
culpability’. The effect would be that the accused would ‘surrender to the prosecution's
case and provoke the certainty of conviction’.'”  The presumption of innocence was
found to be infringed due to the possibility of an accused being found guilty despite the
presence of reasonable doubt.'®

In assessing the justification of the clause in the light of the limitations clause, the
Court held that ‘there are convincing reasons for an incursion into the right to silence, but
not for a reverse onus which would unduly increase the risk of innocent persons being
convicted”.'” The limitation of the right to silence was held to be justified because of the
extreme difficulty for the state to prove absence of reasonable cause, whereas asking the
accused, who had already been shown to be in possession stolen goods, to produce
evidence as to the reasonable cause was not ‘unreasonable, oppressive or unduly
intrusive’.'"

As for the presumption of innocence, the Court essentially found that the relation
between the reverse onus and the objective of the legislation were not proportionate and

they were not convinced that there were not less restrictive means available.

1% Emphasis added.
197" At para [24].

1% Paras [25] and [26].
199" At para [37].

10" At para [38].



The protection of the environment through the use of criminal sanctions 53
Chapter 3 Criminal Law and the Constitution

Consequently, the Court declared invalid the phrase ‘proof of which shall be on such
first-mentioned person’ and added in a new last sentence reading ‘In the absence of
evidence to the contrary which raises a reasonable doubt, proof of such possession shall
be sufficient evidence of the absence of reasonable cause’.!'’ The effect of the judgment
is thus to cast an evidential burden on the accused, the onus of proof in the strict sense
resting on the State throughout.

The minority of the Court,'"? however, was of the opinion that the reverse onus
provision did satisfy the requirements of the limitations clause, essentially finding that the
majority had overstated the risk of unfair convictions under the subsection. Moreover,
the minority were not convinced that the alternative of the evidential burden would “still
fully achieve’ the purpose of section 37(1), which ‘seeks to impose an obligation upon
members of the public, where stolen goods are acquired otherwise than at a public sale, to
produce probable proof to escape criminal conviction’.'"?

The decision in Manamela does not break any new jurisprudential ground but is
important in illustrating the way in which the Constitutional Court considers the various
factors influencing the justification of provisions that infringe fundamental rights. The
Court observed in the judgment that ‘this Court has so far not found an impugned reverse

5114

onus provision to pass constitutional muster’  and Manamela followed this pattern.

However, the Court did stress that it ‘has been at pains to articulate that there are

5115

circumstances in which such measures may be justifiable and that the Court has

‘expressly kept open the possibility of reverse onus provisions being justifiable in certain
circumstances’.''® In the light of these comments, the Court gives examples of instances
in which reverse onus provisions may be justified, which are of broad relevance to

environmental legislation:

"' Para [59].

"> O’Regan J and Cameron AJ.
3 At para [97].

14 At para [27].

' Ibid.

16" At para [27].
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A broad context in which the use of reverse onus provisions might be justified concerns “regulatory
offences”, as opposed to “pure criminal offences”. Thus, regulatory statutes dealing with licensed
activity in the public domain, the handling of hazardous products, or the supervision of dangerous
activities, frequently impose duties on responsible persons, and then require them to prove that they
have fulfilled their responsibilities. The objective of such laws is to put pressure on the persons
responsible to take pre-emptive action to prevent harm to the public. Although censure might be
acute, there is generally not the same stigma or the severe penalties as for common-law offences.
Similarly, there are cases involving the existence or authenticity of public documents or licences,
where practicalities and common sense dictate that, bearing in mind the reduced risk of error
involved, it would be disproportionately onerous for the State to be obliged to discharge its normal
burden in order to secure a conviction. Traffic regulation provides a further example, such as when

a statute states that the owner of a car is presumed to be the person who parked it illegally; in the

great majority of cases, there is simply no way in which the State could prove who parked the car.'”

This is a clear recognition by the Court that reverse onus provisions in ‘public welfare’
offences would stand a good chance of passing constitutional muster.

What conclusions can be drawn from this line of cases? Where there is a
presumption of the nature of a reverse onus provision, which has the effect of relieving
the state of its duty to prove all of the elements of the offence and/or where the use of the
presumption may result in the accused’s conviction despite the presence of reasonable
doubt, then the presumption of innocence in section 35(3)(k) will be infringed. The
decisions discussed above have been consistent as to this aspect.

The fact that there is an infringement of the presumption of innocence is not the end of
the matter, however. It is then necessary to determine whether the limitation is
acceptable in terms of the limitations clause — section 36. While the Constitutional Court
has been consistent as to the principle involved - that there be a balancing of the relevant
factors — and the factors to be taken into account, there has been some dissent as to
exactly how the limitations test is applied, notably in Coetzee and Manamela. Despite
the lack of unanimity shown in the odd case, the Constitutional Court has yet to find a
reverse onus provision valid, although the High Court in Meaker did.

What a case like Manamela shows, in the face of a convincing minority judgment that

found the impugned provision to be valid, is that the majority of the Constitutional Court

17" At para [29].
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is very strict when it comes to application of the limitations clause. The reasons for the
limitation will have to be compelling indeed for that limitation to pass muster. On the
other hand, the Court appears, on the basis of Manamela, to be prepared to countenance
an infringement of section 35 rights by means of an evidentiary burden rather than a
reverse onus.

A number of considerations followed by the Court in these cases have been identified
as Chaskalson''® as being among the more important considerations in the evaluation of a

reverse onus provision, and it is useful to list these here:
(1) Whether the mischief aimed at by the reverse onus is one of social importance.
(2) The severity of the offence and the consequences for the accused if convicted.
(3) Whether the offence is “truly criminal” or merely “regulatory” in nature.
(4) Whether the effect of the presumption is to cast upon the accused an evidentiary burden or the
full burden of proof...
(5) The significance of the fact to be assumed. Is it an essential ingredient of the offence or a
defence, excuse or exception?
(6) The relative ease with which the prosecution and defence respectively can discharge the
evidential burden or burden of proof....
(7) Whether the presumption operates whenever the presumed fact is in issue or only upon proof of
other basic facts ...
(8) The likelihood in the ordinary course that the issue would be in dispute....
(9) Having regard to all the circumstances, whether the presumption introduces any real risk of
conviction of an innocent person.
These considerations will have to be borne in mind when considering the current

South African environmental legislation and the presumptions contained therein, in the

following chapters.

4.3  The right to challenge evidence in cases where scientific evidence may be adduced

by means of affidavit or certificate

Many environmental cases would have as an important element the consideration of

scientific evidence. For example, in a case where a particular emission standard is

"8 Matthew Chaskalson ‘Evidence’ in M Chaskalson et al Constitutional Law in South Africa (1999
update) at 26-12 - 26-12B.
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alleged to have been breached, it would be necessary for the state to produce evidence of
the concentration of the prohibited substance in the effluent or similar. In order to
facilitate this, certain statutes contain provisions allowing for such evidence to be
produced by affidavit or certificate and provide for its prima facie acceptance.'’® The
question as to whether this type of provision is constitutionally acceptable will now be
considered.

The question was considered in S v van der Sandt."*°

This was a case involving a
charge of drunken driving and in issue was section 212(4) of the Criminal Procedure
Act."?! This subsection allows the submission of a certificate or affidavit as prima facie
proof of any fact established by any examination or process requiring any skill in various
scientific fields named in the subsection (like chemistry or ballistics, for example). The
defence contended that this section infringed the right to cross-examination and was
therefore unconstitutional. The Court disagreed, holding that evidence does not have to
be presented orally. In addition, evidence produced in terms of this subsection is usually
formal evidence that is not challenged and the subsection promotes the efficient
administration of justice. In any event, section 212(12) allows the court to call the
deponent in question to testify orally, and the accused may himself or herself call the
deponent to testify.

122 \where the Court decided that the failure of a

This decision was followed in S v Sishi,
court to explain fully to an unrepresented accused the effect of the certificate/affidavit
would be an irregularity undermining the fairness of the trial.

In essence, the effect of the two cases is that the affidavit or certificate, as the case
may be, must contain all the necessary information,'” and that the accused must be

informed that the document is merely prima facie proof of its contents. The accused may

"% For example, section 23(b) of the Hazardous Substances Act 15 of 1973.

12011997 (2) SACR 116 (W).

1 Act 51 0f 1977.

122 [2000] 3 All SA 56 (N).

12 For details of which, see the judgment of Du Plessis J in Van der Sandt (supra) at 138C-J.
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therefore call the author of the certificate to testify in regard to the facts contained in the

document in question.

4.4 The right against self-incrimination

In environmental law, the issue of self-incrimination has been examined in the context of
privilege (particularly corporate privilege) over auditing results. The basic question that
is in issue is whether the auditing results that a person accused of an environmental
offence (most often a company) has itself collected, may be admitted into evidence
against that person. For example, results of emission level examinations could
potentially be used against a company being charged with exceeding the maximum
emission levels. This debate is considered further in Chapter 11, but for now it is
necessary to consider the approach of the South African courts to self-incrimination in the
context of the constitutional right to a fair trial.

The real issue here does not concern self-incrimination during the trial, but whether
the accused’s right may be infringed in the admission of self-incriminating evidence
gathered before the trial. This would arise in the context of environmental auditing

124 the Constitutional Court was called

results discussed above. In Ferreira v Levin NO,
upon to consider the validity of section 417(2)(b) of the Companies Act.'® This section
permitted incriminating evidence gathered under compulsion in a liquidation enquiry to
be used against the person under examination in any subsequent criminal trial. The
majority of the Court held that the section was unconstitutional due to the infringement of
the right against self-incrimination and its failure to be saved by the limitations clause.
The effect of the decision, however, is not to render liquidation enquiries invalid but to
prevent the use of information gathered during such enquiries from being used in

subsequent criminal proceedings.

124 Ferreira v Levin NO & othes; Vryenhoek v Powell NO & others 1996 (1) SA 984 (CC).
12 Act 61 of 1973.
126 See Frank Snyckers ‘Criminal Procedure’ in M Chaskalson et al Constitutional Law of South Africa

(1999 update) at 27-45.
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5 Conclusion

The conclusions drawn in this Chapter will be relevant to several matters discussed later
in this work. The first of such circumstances will arise in an examination of South

Africa’s current environmental legislation, which is covered in the next Chapter.



Chapter 4

An examination of environmental crimes and their enforcement
in South Africa:
Part One — Pre-1994 National Legislation

There are numerous offence provisions in South African environmental legislation but
reported cases dealing with environmental prosecutions are few. One of the major
reasons for this is that there have been so few prosecutions for contravention of
environmental law in South Africa. Another reason is that most environmental offences,
given their relatively small maximum penalties, would be prosecuted in the Magistrates’
Courts, for which there are no reported judgments.

The purpose of the following three Chapters is to examine the way in which South
Africa’s environmental legislation is intended to be enforced by means of analysis of the
offence provisions. If it is possible to draw any general trends, this will be done.
Available judgments, court reports will be used to demonstrate the way in which certain
provisions are used in prosecutions. In addition, and especially where there are no
available judgments dealing with the provisions in question, suggestions as to the
strengths and weaknesses of provisions will be made.

Most statutes contain provisions relating to administration of the Act, and make it an
offence to do things like obstruct officials and the like. These offences will not be the
primary focus of the analysis, which will consider in detail what might be referred to as
the ‘substantive’ offence provisions. Where, however, the ‘administrative’ provisions
contain interesting approaches or where there is an important link between these and the
substantive provisions, these will be examined in more detail.

As far as the scope of the analysis is concerned, all national legislation that is directly
relevant to environmental management will be considered. This would include the
obvious enactments dealing with air pollution and water, as well as those dealing with
subjects like nuclear energy and occupational health and safety, but will exclude

legislation that could be used for purposes of environmental management like income tax
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legislation. The intention is to illustrate the general approach, rather than to ensure that
no possible enactment avoids scrutiny.

Provincial and local legislation, on the other hand, will be examined somewhat more
selectively.  All post-1994 provincial legislation that has come into force will be
examined. Older legislation in the four erstwhile provinces was often very similar (one
thinks, for example, of the nature conservation ordinances), so where such legislation is
still in force, this will be examined if it can contribute to identification of significant
general trends.

National legislation enacted before the arrival of the new Constitutional era in 1994 is
the subject of this Chapter. Chapter 5 will cover post-1994 national legislation and
Chapter 6 provincial and local legislation. The purpose of splitting these up is mainly
practical — one Chapter would simply be too unwieldy. There may, however, be some

identifiable characteristics of the three categories of legislation so selected.
Analysis of legislation

The legislation will be analysed chronologically.

1 Sea-Shore Act 21 of 1935

This Act is concerned with the use of the seashore, seemingly more with the objective of
maintaining the access of the general public to the seashore than with the environmental
integrity of the seashore, but the latter is an objective. The Act provides for the leasing of
portions of the seashore for certain activities (for example, boathouses, pipes, sewerage
lines etc)' and provides for removal of material from the seashore subject to ministerial
permission.” Section 10 empowers the Minister to make regulations dealing with items
like the use of the seashore and deposit of waste on the seashore.

According to section 12A (offences and penalties),

' Section 3(1).
2 Section 3(2).
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(1) Any person who-

(a) uses any portion of the sea-shore or sea of which the State President is by section 2 declared
to be the owner, for any of the purposes mentioned in section 3 (1), without that portion
having been leased to him for that purpose;

(b) removes any material contemplated in section 3 (2) from the sea-shore or sea of which the
State President is by section 2 declared to be the owner, without a permit granted under
section 3 (2); or

(c) contravenes or fails to comply with a condition imposed by or under section 3 (1) or (2),

shall be guilty of an offence and liable on conviction to a fine or to imprisonment for a period not

exceeding two years.

(2) If a person who erected a structure in contravention of subsection (1) is convicted in respect
thereof under that subsection, the court may order that person to remove that structure at his own
cost and within such time as the court may determine.

(3) In the event of a conviction mentioned in subsection (1) the court may, in addition to imposing a
sentence in respect of the offence and making an order under subsection (2), order the person
convicted to repair any damage caused to the sea-shore by the act constituting the offence, to the

satisfaction of the Minister.
In addition, section 10(2), provides for the penalty for contravention of regulations as
follows: ‘The regulations may provide that any person contravening or failing to comply
with any provision thereof shall be guilty of an offence and liable on conviction to such
fine, not exceeding five hundred rand, or to imprisonment for such period, not exceeding
one year, as may be specified therein, or to both such fine and such imprisonment’.

There are two sets of regulations’ that are applicable generally (as opposed to
regulations made under the Act that apply to specific parts of the seashore, under the
jurisdiction of local authorities) and that essentially reiterate the prohibitions in the Act
itself — prohibiting the use of the seashore for erection of structures etc; prohibiting the
removal of material (sand, shells etc) from the seashore; and depositing
material/disposing waste on the seashore. Both sets of regulations prescribe penalties that
are less than provided for by section 10(2), which was amended in 1984 and hence

overrides the penalty provisions in the regulations.

3 GN 1720 GG 5542 of 2 September 1955 and GN R2513 GG 7318 of 5 December 1980.
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The Sea-Shore Act is an example of an enactment that uses the classic ‘command and
control’ type of enforcement approach, declaring certain activities to be offences and
providing for a maximum penalty, of the traditional fine and/or imprisonment type, for
contravention thereof.

In addition to the standard criminal provisions described above, however, the Act also
contains a clause allowing the court to order the accused to remove any structure that has
been erected in breach of the Act,4 and also contains what will be described in this
Chapter as a ‘remediation clause’, allowing the court to order the accused to repair any
damage caused to the seashore by his or her illegal act.’” Both these clauses apply only
once the person in question has been convicted of an offence under the Act, so can be
regarded as provisions which supplement the criminal sanction, rather than alternatives to
it.

There is one reported judgment that concerns a prosecution for contravention of a
regulation made under section 10 of the Act, but it concerns a regulation setting aside
portions of the seashore for the exclusive use of one race group under South Africa’s
erstwhile apartheid policies, rather than illegal damage to or exploitation of the seashore

and therefore is not relevant to the current enquiry.’

2 Fertilizers, Farm Feeds, Agricultural Remedies and Stock Remedies Act 36 of 1947

This Act regulates the use of fertilisers, farm feeds, agricultural remedies and stock

remedies in South Africa. Pesticides would be regarded as agricultural’ or stock

* Section 12A(2).
> Section 12A(3).
6 The case is S v Naicker, S v Attawari 1963 (4) SA 610 (N).
7 “Agricultural remedy’ is defined in section 1 as any chemical substance or biological remedy, or any
mixture or combination of any substance or remedy intended or offered to be used-
(a) for the destruction, control, repelling, attraction or prevention of any undesired microbe, alga,
nematode, fungus, insect, plant, vertebrate, invertebrate, or any product thereof, but excluding any
chemical substance, biological remedy or other remedy in so far as it is controlled under the

Medicines and Related Substances Control Act, 1965 (Act 101 of 1965), or the Hazardous
Substances Act, 1973 (Act 15 of 1973); or
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remedies.® It would seem that the primary object of regulation is health and safety,
although clearly the environmental impact of pesticides is of importance, as will be
illustrated below.

The Act regulates these substances by means of providing for registration of the
products and the users of the products (pest control operators). The Act also provides for
the deregistration of products the use (or sale etc) of which is no longer regarded as being
in the public interest” The Act empowers the Minister to prohibit the acquisition,
disposal, sale or use of fertilizers, farm feeds, agricultural remedies or stock remedies; or
to make such prohibition subject to conditions specified in the notice or in a permit issued

10
Two

by the registrar of fertilizers, farm feeds, agricultural remedies or stock remedies.
sets of substances that have been prohibited under this section — firstly, DDT, Dieldrin
and Aldrin,"' and, second, certain hormonal herbicides,'* were clearly prohibited because
of their detrimental environmental impact. The dangers of DDT are well-known," and
the prohibition of hormonal herbicides only in certain specified areas in the KwaZulu-
Natal midlands, followed allegations by vegetable farmers in the region of damage
caused to their crops by drift of the herbicide.'*

The offences under this Act are as follows:

(b) as plantgrowth regulator, defoliant, desiccant or legume inoculant,
and anything else which the Minister has by notice in the Gazette declared an agricultural remedy for the
purposes of this Act:
¥ “Stock remedy’ is defined in section 1 as a substance intended or offered to be used in connection with
domestic animals, livestock, poultry, fish or wild animals (including wild birds), for the diagnosis,
prevention, treatment or cure of any disease, infection or other unhealthy condition, or for the maintenance
or improvement of health, growth, production or working capacity, but excluding any substance in so far as
it is controlled under the Medicines and Related Substances Control Act, 1965 (Act 101 of 1965).
?  Section 7A.
Section 7bis.
""" GN R928 GG 7566 of 1 May 1981.
2 GN R2370 GG 13536 of 27 September 1991.
See, for example, http://www.chem.ox.ac.uk/mom/ddt/ddt.html (accessed 2 August 2001);
http://agen521.www.ecn.purdue.edu/AGENS521/epadir/wetlands/ddt.html (accessed 2 August 2001).
4" See Michael Kidd Environmental Law: A South African Guide (1997) at 148.
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2.1 Acquisition, disposal, sale or use of prohibited substance

Offences and penalties are provided for in section 18 of the Act, which contains several
relatively technical offences relating to registration, hindrance of officials etc. It also
includes a prohibition of the acquisition, disposal, sale or use of fertilizers, farm feeds,
agricultural remedies or stock remedies contrary to a prohibition issued under section
7bis."” Section 18 does not explicitly refer to a fault requirement.

The penalty is a fine not exceeding one thousand rand or imprisonment for a period
not exceeding two years or both such fine and such imprisonment.'® This penalty was
introduced by a 1980 amendment to the Act,'’ but since then the penalties have not been
updated, and the original penalty (for certain other offences) has not been amended since

the Act’s enactment.
2.2 Use of remedy for unintended purpose

An offence under this Act arises where a person uses a remedy for a purpose for which it
is not intended: there is a prohibition of the acquisition, disposal, sale or use of an
agricultural remedy or stock remedy for a purpose or in a manner other than that specified
on the label on a container thereof or on such container."® The Act provides that any
person who (sic) agricultural remedies or stock remedies contrary to a prohibition issued
under section 7bis is guilty of an offence.'” It appears that the word ‘uses’ has been
omitted. The offences and penalties section fails to indicate what the penalty is for

contravention of this prohibition, but the penalties for other offences are either a

1> Section 18(1)(c)bis and (d).

16" Section 18(1)(/)(ii).

7" Act 4 of 1980.

"GN R1716 GG 13424 of 26 July 1991. This regulation was made under s 7bis.
1" Section 18(1)(d).
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maximum of a five hundred rand fine and/or twelve months imprisonment” or a
maximum of one thousand rand fine and/or two years imprisonment.”’

This prohibition was the subject matter of the case of Flexichem CC v Patensie Citrus
Co-operative Ltd.*> This was a civil case involving a claim for payment for chemicals
sold by the plaintiff to the defendant. The defendant refused to pay and wished to return
the goods to the seller, alleging that the chemicals that had been sold to them were sold to
them for purposes for which they were not intended. The substance in question was a
fertiliser, and it was sold to the defendant for purposes of combating fungus on young
citrus trees — as a fungicide (agricultural remedy), in other words. The defendant sought
to set aside the sale on this basis.

The court decided that the transaction did involve the sale of a fertiliser as an
agricultural remedy and that therefore it was a prohibited sale and unlawful.” In
deciding whether to set aside the contract, the court held that the peremptory terms of the
Act in prohibiting not only the ‘contract of sale of chemical substances for use as an
agricultural remedy in the absence of due registration’, but also the prohibition of ‘the
initial offer to sell and the subsequent execution of the contract’,” indicated that the
intention was to vitiate the contract. Moreover, upholding the contract would also ‘have
the effect of furthering the very evil which the Legislature wishes to avoid, namely the

uncontrolled use of chemical substances in agriculture’.”

2.3 Forfeiture

There is also a forfeiture provision that operates once the accused is convicted. It

provides that the court convicting any person of an offence under this Act, may, upon the

2 Section 18(1)(/)(i).

21 Section 18(1)(/)(ii).
221994 (1) SA 491 (SE).
2 At496).

' At497B.

¥ At497D.
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application of the prosecutor, declare any fertilizer, farm feed, agricultural remedy or
stock remedy in respect of which the offence has been committed and all fertilizers, farm
feeds, agricultural remedies or stock remedies of a similar nature to that in respect of
which such person has been convicted, and of which such person is the owner, or which
are in his possession, to be forfeited to the State.

This is a provision of a type often employed in environmental legislation. There have
been no Constitutional challenges to forfeiture provisions, so no guidance from the
judiciary is available. The first part of the forfeiture provision relates to the substance ‘in
respect of which the offence has been committed’. This is unproblematic since the state
has a compelling interest in removing ‘contraband’ from circulation.”” The provision in
question also, however, requires forfeiture of all substances regulated by the Act ‘of a
similar nature to that in respect of which such person has been convicted, and of which
such person is the owner, or which are in his possession’. The objective behind this is
unclear, since it targets neither the ‘contraband’ itself, nor the proceeds of the offence. It
also seems not to be concerned with what may be called the ‘instrumentalities’ of the
offence — objects used or involved in the commission of the offence.”® Consequently, this
portion of the provision may well be problematic. It could be contended that this is a
breach of the right to property in the Constitution,” and, since it does not have any

apparent compelling purpose, is unlikely to be regarded as a justifiable limitation.
2.4 Miscellaneous provisions

In addition, there are provisions relating to evidence and special defences. Section 20

provides that, in any criminal proceedings under the Act, any quantity of a fertilizer, farm

% Section 18(2).

7 Similar examples would be weapons or traps used in poaching or (outside the environmental sphere)
drugs possessed in contravention of narcotics legislation.

* For example, firearms used in the illegal shooting of an animal. See André van der Walt ‘Civil
forfeiture of instrumentalities and proceeds of crime and the Constitutional property clause’ (2000) 16
SAJHR 1 at 3.

* Section 25 of Act 108 of 1996.
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feed, agricultural remedy or stock remedy in or upon any premises, place, vessel or
vehicle at the time a sample thereof is taken pursuant to the provisions of this Act shall,
unless the contrary be proved, be deemed to be of the same composition, to have the
same degree of efficacy and to possess in all other respects the same properties as that
sample.”® Along similar lines, the Act provides for the power to take samples of
substances regulated by the Act,’' and allows that a certificate stating the result of an
analysis or test carried out in pursuance of the provisions of the Act and purporting to be
signed by the analyst who carried out such analysis or test shall be accepted as prima
facie proof of the facts stated therein.’> A copy of this certificate must be given to the
accused person at least 21 days before the institution of a prosecution.”

The presumption as to the prima facie proof of scientific evidence is not likely to be
problematic since it is similar to section 212(4) of the Criminal Procedure Act that was
held to be acceptable in S v van der Sandt.>*

Further assistance to the state in prosecuting offences under this Act is a presumption
to the effect that any statement or entry contained in any book or document kept by any
manufacturer, importer or owner of a regulated substance, or by the manager, agent or
employee of such person, or found upon or in any premises occupied by, or any vehicle
used in the business of such person, shall be admissible in evidence against him as an
admission of the facts set forth in that statement or entry, unless it is proved that that
statement or entry was not made by such person, or by any manager, agent or employee
of such person in the course of his work as manager, or in the course of his agency or
employment.*’

A special defence relating to mistake of fact is provided for by section 21.%°

30 Section 20(1)(a).
31 Section 15.

32 Section 20(1)(c).

33 Section 20(2).

1997 (2) SACR 116 (W). See discussion above, at Chapter 3 §4.3.
3 Section 20(1)(d).

36 The full text of the provision reads:
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2.5 Vicarious liability

The Act provides for vicarious liability, placing the onus on the manufacturer, importer or
owner to prove that the manager, agent or employee was acting without the connivance of
the principal, and that all reasonable steps were taken by the principal to prevent any act
or omission of the kind in question; and that the activity in question was outside the scope

of employment of the manager, agent or employee.”’ The latter may also be prosecuted

It shall be a sufficient defence for a person charged with the sale of any fertilizer, farm feed, agricultural
remedy or stock remedy in contravention of section 7 (1) (d) if he proves to the satisfaction of the court-
(a) that he purchased such fertilizer, farm feed, agricultural remedy or stock remedy under a registered
name or mark as being the same in all respects as the article which he purported to sell;
(b) that he had no reason to believe at the time of the sale that it was in any respect different from such
article;
(c) that he sold it in the original container and in the state in which it was when he purchased it; and
(d) that the container thereof complied with the prescribed requirements and was sealed and labelled or
marked in the prescribed manner with the prescribed particulars.
37 Section 22(1), which reads in full:
(1) Whenever any manager, agent or employee of any manufacturer, importer or owner of a fertilizer, farm
feed, agricultural remedy or stock remedy does or omits to do any act which it would be an offence under
this Act for such manufacturer, importer or owner to do or omit to do, then unless it is proved that-
(a) in doing or omitting to do that act the manager, agent or employee was acting without the
connivance or the permission of the manufacturer, importer or owner; and
(b) all reasonable steps were taken by the manufacturer, importer or owner to prevent any act or
omission of the kind in question; and
(c) it was not under any condition or in any circumstance within the scope of the authority or in the
course of the employment of the manager, agent or employee to do or to omit to do acts whether
lawful or unlawful of the character of the act or omission charged,
the manufacturer, importer or owner, as the case may be, shall be presumed himself to have done or
omitted to do that act and be liable to be convicted and sentenced in respect thereof; and the fact that he
issued instructions forbidding any act or omission of the kind in question shall not, of itself, be accepted as

sufficient proof that he took all reasonable steps to prevent the act or omission.
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as the manufacturer, importer or owner;38 or in addition to the manufacturer, importer or
owner.”’
The vicarious liability clause in section 22(1) bears resemblance to section 332(5) of

the Criminal Procedure Act that was held unconstitutional in S v Coetzee.*

It is likely,
following this decision, that section 22(1) would also fall foul of the Constitution, there
appearing to be no reasons, different from those raised in Coetzee, compelling enough for

the limitation to be regarded as acceptable.
2.6 Evaluation

In this Act, therefore, there is again the standard ‘command and control’-type provision,
without alternative modes of enforcement. The penalties have been overtaken by
inflation, as is the case with several other environmental enactments discussed later in
this Chapter. In addition to the standard offence/penalty provisions, there is provision for
forfeiture of material involved in an offence; presumptions as to the veracity of scientific
evidence (laboratory analysis); and vicarious liability including reverse onus provisions.
The presence of a defence allowing the accused to raise mistake of fact strongly suggests

that the legislature did not intend for liability under the Act to be strict.*’
3 Water Act 54 of 1956

The Water Act has been replaced by the National Water Act.** There were no reported
judgments relating to criminal prosecutions under the 1956 Act, although there were
prosecutions in the Magistrates’ Courts. This Act will not be discussed here since
offences relating to water are now provided for by the new Act, which is discussed in the

following Chapter.

¥ Section 22(2).
% Section 22(3).
%1997 (3) SA 527 (CC). See discussion above, at 42ff.
1 On strict liability, see detailed discussion in Chapter 9.

2 Act 36 of 1998.
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4 Atmospheric Pollution Prevention Act 45 of 1965

This Act regulates air pollution by addressing noxious and offensive gases (Part II),
smoke (Part IIT), dust (Part IV) and emissions from motor vehicles (Part V). The
offences under the Act that are directly related to environmental protection (in other
words, excluding offences relating to obstruction of officials and failure to allow access

to premises and the like) are as follows:*

4.1 Failure to register premises upon which scheduled processes are carried on

According to section 9 of the Act,
It is an offence for a person, within a controlled area, to:
(a) carry on a scheduled process in or on any premises, unless-
(i) he is the holder of a current registration certificate authorizing him to carry on that process in
or on those premises; or
(ii) in the case of a person who was carrying on any such process in or on any premises
immediately prior to the date of publication of the notice by virtue of which the area in
question is a controlled area, he has within three months after that date applied for the issue
to him of a registration certificate authorizing the carrying on of that process in or on those
premises, and his application has not been refused; or
(b) erect or cause to be erected any building or plant, or alter or extend or cause to be altered or
extended any existing building or plant, which is intended to be used for the purpose of carrying
on any scheduled process in or on any premises, unless he is the holder of a provisional
registration certificate authorizing the erection, alteration or extension of that building or plant
for the said purpose; or
(c) alter or extend or cause to be altered or extended an existing building or plant in respect of
which a current registration certificate has been issued unless he has, before taking steps to bring
about the proposed alteration or extension, applied to the chief officer for provisional registration

of the proposed alteration or extension or unless such alteration or extension will not affect the

4 For the full list and discussion of offences, see Michael Kidd ‘Pollution Offences’ in JRL Milton and
MG Cowling South African Criminal Law and Procedure Vol III: Statutory Offences (1988). The

discussion in the current work is based on this chapter.
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escape into the atmosphere of noxious or offensive gases produced by the scheduled process in
.44
question.

The penalty for contravention of this provision is, in the case of a first conviction, a
fine not exceeding five hundred rand or imprisonment for a period not exceeding six
months, and in the case of a second or subsequent conviction a fine not exceeding two
thousand rand or imprisonment for a period not exceeding one year.*

The elements of the offence are: (i) in a controlled area (ii) carrying on a scheduled

process (iii) in or on any premises (iv) without a current registration certificate.
(1) in a controlled area

A ‘controlled area’ is any area which has under section eight been declared to be a
controlled area.*® Any area may be declared to be a controlled area by the Minister of
Health, after consideration of a report by the National Air Pollution Advisory
Committee,"” and after consultation with the Minister by notice in the Gazette.”® The

Minister has declared the whole of the Republic to be a controlled area.*’
(i1) carrying on a scheduled process

A ‘scheduled process’ is any works or process specified in the Second Schedule of the
Act”® This Schedule comprises a list of 69 processes which are generally regarded as
producing ‘noxious or offensive gases’.”’ Examples are chlorine processes,” tar

53 . 54 55
processes,”” power generation processes,” and paper and paper pulp processes.

# Qection 9.

4 Section 46.

% Section 1.

7 Established by section 2.

8 Section 8.

*¥ GN R1776 Reg Gaz 1026 of 4 October 1968.

0 Qection 1.

> Section 9 falls under a Part II of the Act headed ‘Control of noxious or offensive gases’. ‘Noxious or

offensive gases’ are defined as any of the following groups of compounds when in the form of gas, namely,
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(ii1) on any premises

‘Premises’ means any building or other structure together with the land on which it is
situated and any adjoining land occupied or used in connection with any activities carried
on in such building or structure, and includes any land without any buildings or other
structures and any locomotive, ship, boat or other vessel which operates or is present

within the area of a local authority or the precincts of any harbour.™
(iv) without a current registration certificate”’
The Act provides that the chief air pollution control officer™® shall, after consideration of

an application for a registration certificate, if he is satisfied that the best practicable

means’’ are being adopted for preventing or reducing to a minimum the escape into the

hydrocarbons; alcohols; aldehydes; ketones; ethers; esters; phenols; organic acids and their derivatives;
halogens, organic nitrogen, sulphur and halogen compounds; cyanides; cyanogens; ammonia and its
compounds; inorganic acids; fumes containing antimony, arsenic, beryllium, chromium, cobalt, copper,
lead, manganese, mercury, vanadium or zinc or their derivatives; cement works fumes and odours from
purification plants, glue factories, cement works and meat, fish or whale processing factories; and any other
gas, fumes or particulate matter which the Minister may by notice in the Gazette declare to be noxious or
offensive gas for the purpose of this Act; and includes dust from asbestos treatment or mining in any
controlled area which has not been declared a dust control area in terms of section twenty-seven (section 1).
** Second Schedule #6.

3 Second Schedule #16.

> Second Schedule #29.

> Second Schedule #68.

6 Section 1.

7 A ‘registration certificate’ is a registration certificate issued under s 10(2)(a)(i) or s 10(3): s 1.

% Appointed under s 6, hereinafter referred to as the chief officer.

* Defined in s 1 in respect of the prevention of the escape of noxious or offensive gases, as including the
provision and maintenance of the necessary appliances to that end, the effective care and operation of such
appliances, and the adoption of any other methods which, having regard to local conditions and

circumstances, the prevailing extent of technical knowledge and the cost likely to be involved, may be
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atmosphere of noxious or offensive gases produced or likely to be produced by the
scheduled process in question, grant the application and issue to the applicant a
registration certificate.®” If he is not satisfied, the chief officer shall require the applicant
by written notice to take the necessary steps within a period specified in the notice to

meet the objectives stated above.*’

Once these requirements have been complied with a
registration certificate shall be issued in terms of s 10(3).

The registration certificate typically incorporates guidelines, which have been laid
down by the Department of Health for the process in question, and which become legally
binding on the industry once part of a certificate.®” In terms of s 12(1), a registration
certificate shall be subject to the condition, inter alia, that all necessary measures are
taken to prevent the escape into the atmosphere of noxious or offensive gases.

The derisory maximum penalty provided for in the Act for this offence (it has not been
increased since the Act was promulgated) is one of the main reasons why there have been
few prosecutions for this offence.®”’ Indeed, recently the Department of Health, instead of
prosecuting offenders using the criminal law, have applied to the High Court for
interdicts against the continuation of carrying on a scheduled process without the
necessary certificate. In two reported cases, the Department was successful and the
offenders were interdicted from continuing their illegal activity.”* This approach is
clearly effective — the objective of the legislation is better achieved by means of closing
down polluters than issuing them fines that are likely to have not significant deterrent

effect.

reasonably practicable and necessary for the protection of any section of the public against the emission of
poisonous or noxious gases.

50" Section 10(2)(a)(i).

61 Section 10(2)(a)(ii).

62 RF Fuggle & MA Rabie (eds) Environmental Management in South Africa (1996) at 441.

5 See Fuggle and Rabie op cit at 454.

% Minister of Health and Welfare v Woodcarb (Pty) Ltd and another 1996 (3) SA 155 (N) and Minister of
Health v Drums and Pails Reconditioning CC t/a Village Drums and Pails 1997 (3) SA 867 (N).
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4.2 Manufacture or import of certain fuel burning appliances and parts therefor

It is an offence for a person to manufacture or import any fuel burning appliance for use
in a dwelling-house® which does not comply with the requirements prescribed by
regulation under section 44; or any part for such an appliance which does not comply
with the requirements so prescribed, unless he has previously obtained written authority
for the manufacture or import thereof from the chief officer.®® It is also an offence to fail

to comply with any conditions set down by the chief officer in such authority.®’
4.3 Installation on any premises of fuel burning appliances

It is an offence® for any person to install or cause or permit to be installed in or on any
premises-

(a) any fuel burning appliance,”” unless such appliance is so far as is reasonably
practicable capable of being operated continuously without emitting dark smoke™ or
smoke of a colour darker than may be prescribed by regulation: Provided that in applying

the provisions of this paragraph due allowance shall be made for the unavoidable

6 A ‘dwelling-house’ is any building or other structure intended for use or used as a dwelling for a single
family, and any outbuildings appurtenant thereto: s 1.

6 Section 14A(3) read with s 14A(1). The chief officer may in his discretion grant or refuse such
authority any such authority shall be subject to such conditions as may be prescribed by regulation under
section 44 and to such supplementary conditions as may be determined by the chief officer and set out in
the authority concerned: s 14A(2).

7" Section 14A(3).

68 Section 15(6).

% <Appliance’ means any one mechanical stoker or any one burner on which there may be more than one
stoker, but does not include a single chimney through which the products of several burners or furnaces
may be discharged; and ‘stoker’ means any mechanism or other means intended for feeding fuel into any
place for the purpose of burning it in such place; and ‘burner’ means any furnace, combustion chamber,
grate or other place to which fuel is fed by one or more stokers or manually for the purpose of burning such
fuel in such furnace, combustion chamber, grate or other place: s 15(4).

70

‘Dark smoke’ means smoke which, if compared in the prescribed manner with a chart of the kind shown

in the First Schedule, appears to be of a shade not lighter than shade 2 on that chart: s 1.
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emission of dark smoke or smoke of a colour darker than may be so prescribed during the
starting up of the said appliance or during the period of any breakdown or disturbance of
such appliance;’' or

(b) any fuel burning appliance designed to burn pulverised solid fuel;’* or to burn solid
fuel in any form at a rate of one hundred kilograms or more per hour;” or to subject solid
fuel to any process involving the application of heat,”* unless such appliance is provided
with effective appliances to limit the emission of grit and dust to the satisfaction of the
local authority or the chief officer, as the case may be.

It is also an offence for a person to install any fuel burning appliance of a type referred
to in the previous paragraph,” in or on any premises unless prior notice in writing has
been given to the local authority or the chief officer, as the case may be, of the proposed
installation of such appliance.’®

The abovementioned provisions do not apply in respect of the installation of any fuel
burning appliance in any dwelling house;’”’ or in respect of any fuel burning appliance if
the installation thereof was commenced or any agreement for the acquisition thereof was
entered into prior to the fixed date.”® Moreover, a fuel burning appliance which has been
installed in accordance with plans and specifications approved by the local authority

concerned, shall not for the purposes of s 15(1) be deemed to have been installed in

contravention of the provisions of that sub-section.”

' Section 15(1)(a).

2 Section 15(1)(b)(i).
7 Section 15(1)(b)(ii).
™ Section 15(1)(b)(iii).
7 The wording of the Act is ‘any fuel burning appliance in respect of which sub-section (1) applies’.
76 Section 15(2) read with s 15(6).

"7 Defined above, n?2?

8 Section 15(3).

7 Section 15(5), but note that nothing in this sub-section shall be construed as precluding any action under

ss 17 or 19 in respect of any such fuel burning appliance.
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4.4  Failure to comply with smoke control regulations

The Act provides for a local authority to make regulations on a number of matters
relating to smoke control.*” Local authorities are empowered to prohibit certain actions,
inter alia, the emission of smoke darker than a specified colour,®" the installation in any
premises of a fuel burning appliance which does not comply with specified
requirements,*” and the use and sale for use of solid fuel.*> The Act provides that the
regulations may provide for penalties for any contravention of or failure to comply with
such regulations, but not exceeding, in the case of the first offence, a fine of two hundred
rand or, in default of payment, imprisonment for a period of six months and in the case of
a second or subsequent offence, a fine of one thousand rand or, in default of payment,

imprisonment for a period of one year.**
4.5 Failure to comply with local authority notice

If smoke is emitted or emanates from any premises in contravention of any regulation
made under section 18, the local authority concerned may cause to be served on the
owner or occupier of such premises, a notice in writing calling upon him to bring about,
within a period specified in the notice, the cessation of the emission or emanation of such
smoke from those premises.”” It shall be an offence for a person to fail to comply with

such notice.®®

80 Section 18.

81 Section 18(1)(a).
82 Section 18(1)(b).
8 Section 18(1)(c).
¥ Section 18(4).
85 Section 19(1).
8 Section 19(5).
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4.6 Emission of smoke in smoke control zone

It is an offence to contravene or fail to comply with an order under section 20(1).*” This
subsection provides that a local authority may by order confirmed by the Minister after
consultation with the National Air Pollution Advisory Committee, and promulgated by
the Minister by notice in the Gazette, declare the area within its jurisdiction or any part of
that area to be a smoke control zone,™ and prohibit the emanation or emission from any
premises in that zone of smoke of a darker colour or greater density or content than is

specified in the order.”

4.7 Causing a dust nuisance

The Act provides that any person who in a dust control area-

(a) carries on any industrial process the operation of which in the opinion of the chief officer causes
or is liable to cause a nuisance to persons residing or present in the vicinity on account of dust
originating from such process becoming dispersed in the atmosphere; or

(b) has at any time or from time to time, whether before or after the commencement of this Act,
deposited or caused or permitted to be deposited on any land a quantity of matter which exceeds
or two or more quantities of matter which together exceed twenty thousand cubic metres in
volume, or such lesser quantity as may be prescribed, and which in the opinion of the chief
officer causes or is liable to cause a nuisance to persons residing or present in the vicinity of such
land on account of dust originating from such matter becoming dispersed in the atmosphere,

shall take the prescribed steps or (where no steps have been prescribed) adopt the best practicable

means”’ for preventing such dust from becoming so dispersed or causing such nuisance.”'

87 Section 20(11).

8 Section 20(1). For a full list of declared smoke control zones, see PGW Henderson Environmental

Laws of South Africa (1996) LA-9.
¥ Section 20(1)(b).

% “Best practicable means’ includes in any particular case any steps within the meaning of that expression
as defined in section one which may be determined by the chief officer and specified in a notice signed by
him and delivered or transmitted by registered post to the person who is required to adopt such means: s
28(2).

91 Section 28.
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It is an offence for any person to fail to comply with the above provisions.”
(i) Dust control area

This offence is applicable only in a dust control area. A ‘dust control area’ may be
declared by the Minister after consideration of a report by the National Air Pollution
Advisory Committee and after consultation with the Minister of Industries, Commerce
and Tourism, by notice in the Gazette.”> There are currently at present 88 areas which

have been declared dust control areas.”
(i) Nuisance

‘Nuisance’ is not defined in the Act. According to common law, a nuisance is an

unreasonable interference with the use and enjoyment of another person’s land.”
4.8 Failure to comply with dust control notice

Whenever in the opinion of the chief officer dust originating on any land in a dust control
area and in relation to which the provisions of s 28(1) do not apply, is causing a nuisance
to persons residing or present in the vicinity of that land, he may by notice in writing
delivered or transmitted by registered post to the owner or occupier’® of the land require

such owner or occupier to take the prescribed steps or (where no steps have been

%2 Section 28(3).
% Section 27(1).
% For full list, see Henderson op cit at LA-13.

% See JRL Milton ‘Nuisance’ in WA Joubert (ed) The Law of South Africa (1983).
% No requirement shall be imposed under this section upon an occupier of land who is not the owner
thereof, unless the chief officer is of the opinion that the dust in question is caused by activities carried on
by such occupier or that it is equitable, having regard to the duration of the period for which he is entitled to
remain in occupation of such land or other relevant circumstances, to require him to take any steps or adopt

any means contemplated in the section: s 29(2).
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prescribed) adopt the best practicable means for the abatement of such nuisance.” It is

an offence for any person to fail to comply with the requirements of any such notice”™

4.9 Evaluation

As pointed out above, there are several other offences under the Act that relate to the
administration of the Act and these will not be discussed here. The Atmospheric
Pollution Prevention Act also demonstrates the command and control approach, although
the control likely to be exercised by the paltry penalties is somewhat dubious. There is
provision in parts of the Act for abatement control measures to be exercised before use of
the criminal sanction (see sections 19 and 29) and this is certainly a sensible approach
since it potentially leads to the cessation of the undesirable activity with minimal
administrative burden. The inadequacy of the criminal sanctions provided by this Act
have, as has been pointed out above, led to the relevant authorities using alternative, and

seemingly more effective, means (ie an interdict) of ensuring compliance with this Act.

5 Mountain Catchment Areas Act 63 of 1970

The objective of this Act is to provide for the conservation, use, management and control
of land situated in mountain catchment areas. The Act empowers the competent authority
to issue directions relating to the conservation, use, management and control of land
within a declared mountain catchment area and the prevention of soil erosion, the
protection and treatment of the natural vegetation and the destruction of vegetation which
is, in the opinion of the Minister, intruding vegetation; and any other matter which he
considers necessary or expedient for the achievement of the objects of this Act in respect
of such land; and in the case of land outside a mountain catchment area but within five

kilometres of the boundary of such an area, the destruction of vegetation which is, in the

7" Section 29(1).
% Section 29(4).



The protection of the environment through the use of criminal sanctions 80
Chapter 4 Analysis of SA provisions: Pre-1994 national legislation

opinion of the Minister, intruding vegetation.” The Act also provides for fire protection
committees' " and fire protection plans.'”!

Section 14, the penalties provision, provides:

Any person who-

(a) contravenes or fails to comply with any provision of this Act or any regulation;

(b) refuses or fails to comply with any direction;

(c) obstructs or hinders any person referred to in section 11 in the execution of his duties or the
performance of his functions;

(d) damages, or without the permission of the Director-General alters, any fire-belt or any other
works constructed under this Act;

(e) contravenes or fails to comply with any provision of a fire protection plan;

(f) alters, moves, disturbs or wilfully damages or destroys any beacon erected under section 2A (1),

shall be guilty of an offence and liable on conviction to a fine not exceeding one thousand rand or to

imprisonment for a period not exceeding two years or to both such fine and such imprisonment.

These offences are all relatively self-explanatory. No alternative measures for
compliance with the Act are provided for, although the principal mode of enforcement is

probably the issue of directions in terms of section 3.

6 Hazardous Substances Act 15 of 1973

The Hazardous Substances Act regulates hazardous substances by means of categorising
hazardous substances depending on the substances’ characteristics and applying
appropriate regulatory provisions accordingly by means of regulation.'”” The Act itself
largely regulates the sale of Group I and III hazardous substances;'” the letting, use,

4

operation, application and installation of Group III, hazardous substances;'** and the

% Section 3.

190 Section 7.

101 Section 8.

102 Gection 29.

103 Section 3.

104 Ibid.
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production, acquisition, disposal, and importation and exportation, of Group IV
hazardous substances.'*

Group I and II hazardous substances are any substance or mixture of substances
which, in the course of customary or reasonable handling or use, including ingestion,
might, by reason of its toxic, corrosive, irritant, strongly sensitizing or flammable nature
or because it generates pressure through decomposition, heat or other means, cause

6

injury, ill-health or death to human beings.'” Group III hazardous substances are

electronic products declared to be hazardous."”” Group IV hazardous substances
comprise radioactive material.'®®

The following are offences under the Act (excluding administrative-type offences):
6.1 Selling a Group I hazardous substance without a licence
No person shall sell any Group I hazardous substance unless he is the holder of a licence

issued to him in terms of section 4(a); and otherwise than subject to the conditions

prescribed or determined by the Director-General.'” The Minister may declare certain

1% Section 3A.

1% Section 2(1)(a). The distinction between Group I and Group II substances appears, from the

declarations themselves, to be that the former comprise the toxic or poisonous substances whilst the latter

contain those substances that are hazardous for other reasons. Group I hazardous substances were declared

in GN R452 GG 5467 of 25 March 1977, as amended. Group II hazardous substances were declared in GN

R1382 GG 15907 of 12 August 1994.

107 Section 2(1)(b).

1% Section 1. The full definition is ‘radioactive material which is outside a nuclear installation as defined

in the Nuclear Energy Act, 1999, and is not a material which forms part of or is used or intended to be used

in the nuclear fuel cycle, and-

(a) has an activity concentration of more than 100 becquerels per gram and a total activity of more than 4
000 becquerels; or

(b) has an activity concentration of 100 becquerels or less per gram or a total activity of 4 000 becquerels or
less and which the Minister has by notice in the Gazette declared to be a Group IV hazardous substance,

and which is used or intended to be used for medical, scientific, agricultural, commercial or industrial

purposes, and any radioactive waste arising from such radioactive material’.

199" Section 3(1)(a).
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hazardous substances not to be subject to the section and may exempt persons from the
application of the section.''” There is also a clause excluding the liability of a person
who sells such a substance within a specified period after the declaration of the substance
as a Grouped hazardous substance.'"' The penalty for this offence is a fine or

imprisonment for a period not exceeding two years or both.''

6.2 Selling, letting, using, operating, applying, installing or keeping installed any

Group III hazardous substance

No person shall sell, let, use, operate or apply any Group III hazardous substance unless a
licence under section 4 (b) is in force in respect thereof, and otherwise than subject to the

conditions prescribed or determined by the Director-General.'"

Also, no person shall
install or keep installed any Group IIl hazardous substance on any premises unless a
licence under section 4 (c) is in force in respect of such premises, and otherwise than

1."'* The same

subject to the conditions prescribed or determined by the Director-Genera
exemptions discussed in the previous paragraph apply.'"” The penalty for this offence is

a fine or imprisonment for a period not exceeding six years or both."°

6.3 Production, acquisition, disposal, and importation and exportation, of Group IV

hazardous substances without authority

No person shall produce or otherwise acquire, or dispose of, or import into the Republic
or export from there, or be in possession of, or use, or convey or cause to be conveyed,

any Group IV hazardous substance, except in terms of a written authority under section

1

% Section 3(1A).

' Section 3(2).

% Section 19(1)(c).

3 Section 3(1)(b).

* Section 3(1)(c).

> Sections 3(1A) and 3(2).
6 Section 19(1)(b).

1

1

1

1

1

1
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3A(2) and in accordance with the prescribed conditions; and such further conditions (if
any) as the Director-General may in each case determine.''” There is also an exemption
clause in this section.''® The prescribed penalty for this offence is a fine or imprisonment

for a period not exceeding 10 years or both.'"’
6.4 Furnishing a false or misleading warranty

According to section 14, no person shall be convicted on a charge of selling or
importing'®® a Group I or Group II hazardous substance in contravention of any provision
of this Act, if he proves that he or his employer or principal acquired or imported the
grouped hazardous substance in question under a written warranty complying with the
provisions of section 15 and furnished to him or to his employer or principal; and in the
case of a sale of the grouped hazardous substance in question, that he sold it in the
condition in which he acquired or imported it, or, if it was acquired or imported by his
employer or principal, that he at no relevant time had reason to suspect that it was in any
other condition than that in which it was so acquired or imported. Section 15 provides for
the formalities in respect of the warranty, including the requirement that it guarantee that
any substance to which it applies, is not a grouped hazardous substance in respect of
which any prohibition in terms of the regulations applies.'*' Any person who furnishes a
warranty for the purposes of this Act which is false or misleading in any respect, shall be
guilty of an offence,'? the penalty for which is a fine or imprisonment for a period not

exceeding two years or both.'?

"7 Section 3A.

8 Section 3A(5).

"9 Section 19(1)(a).

12 This is a somewhat strange provision since the import of a Group I or II hazardous substance is not an
offence in terms of the Act itself and nor is the sale of a Group II hazardous substance.

121 Section 15(1)(c).

122 Section 15(2).

12 Section 19(1)(c).
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6.5 Miscellaneous provisions

There are several further provisions in the Act that relate to or augment the basic
offence/penalty provisions. First, there is a vicarious liability clause very similar to that
in the Fertilizers, Farm Feeds, Agricultural Remedies and Stock Remedies Act.'** The
employer, mandatory or principal will be liable for the act or omission which amounts to
an offence under the Act carried out by an employee, mandatary or agent.125 The onus is
on the employer, mandatory or principal to prove that the employee, mandatary or agent
was acting without the connivance of the former, and that all reasonable steps were taken
by the principal to prevent any act or omission of the kind in question; and that the
activity in question was outside the scope of employment of the employee. For the
reasons set out above, when discussing the similar provision in the Fertilizers Act, this

provision will probably fall foul of the Constitution.'*®

124 See above, text relating to n37.
125 Section 16, which reads in full:
(1) An act or omission of an employee, mandatary or agent which constitutes an offence under this Act
shall be deemed to be the act or omission of his employer, mandator or principal, and the said employer,
mandator or principal may be convicted and sentenced in respect of it unless he proves-
(a) that he did not permit or connive at such act or omission; and
(b) that he took all reasonable measures to prevent an act or omission of the nature in question; and
(c) that an act or omission, whether legal or illegal, of the nature in question did not under any
conditions or in any circumstances fall within the course of the employment or the performance of
the mandate or the scope of the authority of the employee, mandatary or agent concerned.
(2) For the purposes of subsection (1) (b) the fact that an employer or principal forbade an act or omission
of the nature in question shall not by itself be regarded as sufficient proof that he took all reasonable
measures to prevent such an act or omission.
(3) The provisions of subsection (1) shall not relieve the employee, manager or agent concerned from
liability to be convicted and sentenced in respect of the act or omission in question.
(4) Whenever an employee, mandatary or agent does anything or fails to do anything which would have
been an offence in terms of this Act if the employer, mandator or principal concerned had done it or had
failed to do it, such employee, mandatary or agent shall be guilty of such offence.

126 Gee above, at 69.
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Second, there is a forfeiture clause, allowing the court to order the forfeiture to the
state of any goods used in the commission of the offence.'?’ This provision applies once

the accused has been convicted. As pointed out above,'*®

the forfeiture of goods that
constitute the ‘contraband’ in the offence in question is unlikely to be problematic. This
provision, however, also clearly considers instrumentalities to be subject to forfeiture as
well. It has been suggested that the only real problem with forfeiture of instrumentalities
is that the forfeiture does not constitute unfair and excessive punishment (in addition to
the basic sentence).'” In such cases, according to van der Walt, ‘proportionality
jurisprudence can be employed to indicate whether it is reasonable and justifiable to
forfeit the property in question, given the court’s findings on the facts, the nature of the
property forfeited, the guilt of the defendant and the sentence already imposed’."*’

Added to these considerations, is the requirement that there be a necessary connection
between the use of the instrumentality in question and the commission of the offence. If
something is used only incidentally to the commission of the offence, then forfeiture of
that item will not be countenanced. In S v Vermeulen, ' under scrutiny was the Drugs
and Drug Trafficking Act,"* section 25(1)(b) of which requires mandatory forfeiture of
‘any animal, vehicle, vessel, aircraft, container or other article which was used for the
purpose of or in connection with the commission of the offence; or for the storage,
conveyance, removal or concealment of any scheduled substance, drug or property by
mans of which the offence was committed or which was used in the commission of the

offence. The Court held that the fact that the accused was found with prohibited drugs in

his motor vehicle did not warrant the forfeiture of the motor vehicle because the link

127 Section 21. The precise wording of s 21(1) is, ‘the court convicting any person of an offence under this
Act may declare any grouped hazardous substance, appliance, product, or other object in respect of which
the offence has been committed or which was used for, in or in connection with the commission of the
offence, to be forfeited to the State’.

128 See above, discussion of forfeiture clause in Fertilizers etc Act: at §2.3.

1% André van der Walt “Civil forfeiture of instrumentalities and proceeds of crime and the Constitutional
property clause’ (2000) 16 SAJHR 1 at 7.

0 Tbid.

B Sy Vermeulen 1995 (2) SACR 439 (T).

2 Act 40 of 1992.
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between the use of the motor vehicle and the crime was not sufficiently strong. The
finding in this case, it is submitted, would apply equally strongly to a permissive
forfeiture clause.

Moving back to the Act, one of the difficulties of prosecuting an offence involving
chemical substances is that it is often necessary to rely on scientific analysis as evidence
and, if this requires using the analyst as an expert witness, there is the concomitant
expense that has to be taken into account. In an attempt to circumvent this, the
Hazardous Substances Act provides that a copy of any certificate or report by an analyst
which the prosecutor intends to produce in evidence in any prosecution under this Act,
shall be served on the accused with the surnrnons,13 3 and, if the accused has within three
days after having been so served with a copy of a certificate or report, demanded in
writing that the analyst who furnished the certificate or report be called as a witness at the
trial, and has paid or tendered to the prosecutor a sum of money sufficient to defray the
expenses incidental to the calling and attendance of the said analyst as a witness, and if
the prosecutor produces the certificate or report in evidence at the trial, the prosecutor

shall call the said analyst as a witness at such trial."**

The Act gives the accused another
option of, instead of requiring the calling of the said analyst as a witness, submitting to
him written interrogatories approved by the court, and such interrogatories and any reply
thereto, purporting to be a reply from the said analyst, shall be admissible in evidence in
the proceedings.”> The impact of this is that the accused will either accept the analyst’s
evidence or, if he wishes to challenge it, he must bear the cost of introduction of the
evidence in question, rather than the state. This is a useful provision for this type of case,
and is unlikely to fall foul of the Constitution given the decision in S v van der Sandt."*®
The Act also provides for several presumptions:
(1)A copy of or extract from a book, statement or other document, made by an inspector

under the Act and certified by him to be true and correct, shall, unless the contrary is

proved, be presumed to be a true and correct copy of or extract from the relevant book,

33 Section 22(3).
34 Section 22(4).
135 Section 22(5).
1361997 (2) SACR 116 (W). See discussion above, at Chapter 3 §4.3.
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statement or other document, and shall on its production in court be prima facie proof
of any entry to which it relates."*’

(2)A certificate or report on the analysis or examination of a sample and purporting to be
signed by an analyst, shall on its production in court be prima facie proof of the facts
stated in it."*®

(3)Any quantity of a substance in or upon any premises at the time a sample of it is
obtained by an inspector for the purpose of this Act, shall, unless the contrary is
proved, be presumed to be in the same condition or possess the same properties as
such sample.'*’

(4)A sample of a substance obtained by an inspector for analysis or examination in terms
of this Act, shall be presumed to have been sold to him by the person selling the
substance of which it is a sample.'*

(5)If it is proved that any person has manufactured or imported any grouped hazardous
substance it shall be presumed, unless the contrary is proved, that he manufactured or
imported it for use in the Republic.'!

(6)Any substance, appliance or other object found in or upon any premises where any
grouped hazardous substance is manufactured, treated, packed, labelled, stored,
conveyed, applied, used, operated or administered, shall, unless the contrary is proved,
be presumed to be used for, in or in connection with the manufacture, treatment,
packing, labelling, storage, conveyance, application, use, operation or administration
of such grouped hazardous substance.'**

(7)Any person who sells, manufactures or imports any substance which contains any

grouped hazardous substance or in or on which any grouped hazardous substance is

137 Section 23(a).
1% Section 23(b).
39 Section 23(c).
10" Section 23(d).
141 Section 23 (e).
12 Section 23(f).

[
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present, shall be presumed to sell, manufacture or import, as the case may be, such

grouped hazardous substance.'*’

While some of these presumptions are understandable, the rationale for others is far
from clear. Since none of them appear to be presumptions that would relieve the
prosecution of proving the essential elements of any of the offences under the Act, they
would not be problematic constitutionally. None of them have been considered

judicially. 144

6.6 Evaluation

The offences provided for in the Hazardous Substances Act are the primary mode of
enforcement. This is another example of a ‘command and control’ statute. Liberal use of
made of questionable presumptions, and there are several other provisions that are
susceptible to constitutional scrutiny, although several are probably safe from being

struck down for the reasons given in the detailed discussion in the previous paragraphs.
7 Sea Birds and Seals Protection Act 46 of 1973

This Act provides for the control over certain islands and rocks; for the protection, and
the control of the capture and killing, of sea birds and seals; and for the disposal of the
products of sea birds and seals and for related matters. The terms ‘sea bird’ and ‘seal’ are
both defined in the Act as comprising certain specified species of sea bird and seal

respectively.'*> The offences provided for by this Act are as follows:

14 Section 23(g).

144 At least in reported judgments.

S A “‘sea bird’ is any penguin (Spheniscidae), gannet (Sulidae), cormorant (Phalacrocoracidae), gull
(Laridae), tern (Sternidae), pelican (Pelicanidae), albatross (Diomedeidae), petrel (Procellariidae,
Thalassidromidae or Oceanitidae), dabchick (Podicipidae), ibis (Threskiornithidae), skua (Stercorariidae),
wader (Charadriidae), oystercatcher (Haematopodidae), phalarope (Phalaropidae), flamingo
(Phoenicopteridae) or sheathbill (Chionidae). A ‘seal’ is any Cape Fur seal (Arctocephalus pusillus),

Antarctic seal, also known as Southern Elephant seal (Mirounga leonina), Leopard seal (Hydrurga
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7.1  Setting foot or remaining on an island

It is an offence to set foot on or remain on any island, except in the performance of his or
her duties under the Act or under the authority and subject to the conditions of an

exemption granted by or under the Act, or of a permit.'*

‘Island’, in terms of the Act,
means any island or rock or any group of islands or rocks specified in Schedule 1 or any
island specified in Schedule 2. Schedule 1 contains a number of islands/rocks, primarily
off the coasts of the Western Cape, Eastern Cape and Namibia. Schedule 2 consists of
Marion Island and Prince Edward Island. The maximum penalty, which is the penalty
provided for all contraventions of this Act, is a fine not exceeding two hundred rand or
imprisonment for a period not exceeding three months or both.'*” The fault requirement
is not specified in the Act, but it is submitted that it would probably be intention. Given
the purpose of this prohibition, which would appear to be protection of the habitat of

seals and sea birds, there would not appear to be much reason to prosecute negligent

contraventions. Section 3 of the Act has not been considered in any reported judgments.
7.2 Pursuing, shooting at, killing or capturing sea birds or seals

It is an offence, upon any island'*® or within the territorial waters or fishing zone of the
Republic or along the coast of the Republic between the low-water mark and the
highwater mark, '*° to pursue or shoot at or wilfully disturb, kill or capture any sea bird or
seal except in the performance of his or her duties under the Act or under the authority
and subject to the conditions of an exemption granted by or under this Act, or of a

permit.”™®  The penalty is as for the previous offence. The inclusion of the word

leptonyx), Weddel seal (Leptonychotes weddeli), Crabeater seal (Lobodon carcinophagus), Ross seal
(Ommatophoca rossi) and Southern Fur Seal (Arctocephalus spp.

1 Section 3(a). Permits are issued in terms of section 4.

17 Section 12.

148 As defined above.

149 Both terms defined in s 1 of the Sea-shore Act 21 of 1935.

150 Section 3(b).
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‘wilfully’ as a qualification to the verbs ‘disturb, kill or capture’ serves to exclude the
negligent disturbance of a sea bird or seal as an offence. Whether the exclusion of other
qualifying adverbs relating to fault means that the other acts prohibited by this section
(pursuing or shooing at) can be committed negligently or without fault is not clear.
Whereas it is difficult to conceive of the possibility of negligently ‘pursuing’ something
(the verb itself connotes intention), shooting at something could conceivably be carried
out negligently, or even without fault. This would be subject to the court’s interpretation
and it is submitted that the express inclusion of the word ‘wilfully’ where it does appear
suggests that the legislature did not require intention as a requirement for the acts of

pursuing or shooting at seabirds or seals.

7.3 Damaging or collecting eggs of sea birds

Nobody may wilfully damage the eggs of any sea bird upon any island or collect upon or
remove from any island any such eggs or the feathers of any sea bird or any guano except
in the performance of his or her duties under the Act or under the authority and subject to
the conditions of an exemption granted by or under the Act, or of a permit."””' The
penalty is as for the previous offences under this Act. It should be noted that the Act
once again expressly provdes that the mens rea requirement for this offence is intention

by use of the word ‘wilfully’.

7.4  Failure to comply with permit

Any person who contravenes or fails to comply with any direction in a permit issued or

lawfully transferred to him or her is guilty of an offence and liable to the same penalty as

152

for the offences discussed above. °~ Permits under the Act can be granted authorizing the

1 Section 3(c).

152 Section 12(b).
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performance of any act which, under the Act, may be performed under the authority of a

153

permit. > This would include capturing and killing of sea birds and seals.

7.5 Evaluation

The offences under this Act are the main enforcement mechanism (other than the
permitting process) provided for by this Act and are relatively self-explanatory. The
effectiveness of these compliance mechanisms, however, is likely to be undermined by

the extremely low maximum penalties provided for by the Act.

8 Lake Areas Development Act 39 of 1975

This Act is concerned with the establishment of lake development areas and the
institutional structures for management thereof. There are no prohibitions and offences
provided for in the Act itself, but there is provision for offences to be created by means of
regulation. Section 23(6) provides that any regulation made may prescribe penalties for
any contravention of or failure to comply with its provisions, not exceeding a fine of two
hundred rand or imprisonment for a period of one year or both. It is also provided that
any regulation may provide that fines collected in pursuance of the regulation shall accrue

to the Lake Areas Development Board.'™*

8.1 Offences under regulations

There are two sets of regulations under the Act, one dealing with the Wilderness Lake
Area'™ and one with the Knysna Lake Area.””® Each set of regulations, which are all but
identical, contain several prohibitions relating to issues such as prohibited developments

with lake areas, equipment on vessels and contravention of rules for waterskiing. The

153 Section 4(1).

154 Section 23(4).

33 GN R311 in GG 6862 of 22 February 1980.

1% GN R2774 in GG 10036 of 13 December 1985.
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maximum penalty for contravention of these offences is as provided in the Act, and

provision is made in the regulations for payment of fines to the Board.

8.2 Evaluation

There is nothing remarkable about the enforcement provisions under the Lake Areas
Development Act. Those offences that are provided are applicable only to limited

geographical areas of the country.

9 National Parks Act 57 of 1976

This Act, according to the long title, consolidates laws relating to national parks. The
national parks are possibly the most important (certainly the most high-profile) of the
protected area system in South Africa, and this Act deals with a variety of issues
concerning the parks: establishment of parks, issues relating to the National Parks Board
and its employees, and regulation of activities in national parks. It is in respect of the last
aspect that there are several offences that would fall under the umbrella of environmental
offences. There is one offence relating to driving of motor vehicles in a park in the Act
itself and several such offences contained in regulations made under the Act, but these

will not be discussed here.

9.1 Entry or residence in park without permission

No person other than an officer or employee acting under the authority of the board may
enter or reside in a park without the permission of the board or any officer or employee

. . . 157
authorised to grant such permission.

Permission may be granted subject to such
conditions as may be deemed necessary and shall be granted only for certain stated

purposes, including study or recreation.'”® The penalty for this offence is a maximum

57 Section 21(1)(a).

158 Section 23.
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fine of R1 000 or, in default of payment of the fine, to imprisonment for a maximum of
three months or, in the case of a previous conviction under the subsection in question, to
a fine not exceeding R2 000 or imprisonment for a maximum of six months."”’

InSvLe Roux,j % the issue was whether this offence was one of strict liability. The
Court held that it did not provide for an absolute prohibition but that the state must prove
that the accused’s unintentional crossing of the park boundary was at least due to his or

her negligence or carelessness. The Court decided that the accused had been negligent in

casu.
9.2 Possession of weapon, explosive, trap or poison

No person other than an officer or employee acting under the authority of the board may
convey into a park or within a park be in possession of any weapon, explosive, trap or
poison.'®" “Weapon’ is defined as any fire-arm (sic) or ammunition for a fire-arm, or any
other instrument by means of which a projectile can be propelled or used in such a
manner that any animal can be killed or injured thereby.'®* In S v Msubo,'® the Court
correctly held that a cane knife fell within this definition.'® “Trap’ is any device or
substance with which or by means of which an animal can be captured.'® “Poison’

166
1.

includes any substance that can be used to immobilise an anima The penalty is as for

the previous offence discussed above.

1

w

? Section 24(8).
101969 (3) SA 745 (T).
11 Section 21(1)(b).

12 Section 1.

191965 (4) SA 266 (N).
164 The case did not concern the definition in the National Parks Act, but an identical definition in a Natal
Ordinance of 1955.

' Tbid.

166 Thid.
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9.3  Hunting, killing or injuring any animal

No person other than an officer or employee acting under the authority of the board may
within a park hunt or otherwise wilfully or negligently kill or injure any animal.'®’
‘Hunt’ is defined as follows: with reference to an animal, to kill, shoot at, capture or

attempt to capture, or to follow or to search for or lie in wait for with intent to kill, shoot

168 169

or capture. ~ In R v Carter, ~ it was decided that ‘searching for’ animals does not have
to take place immediately before the shooting or killing part of the hunt, but that tracking
down animals several days before intending to execute the hunt qualifies as ‘search
for.17

The penalty for this offence differs depending on the species of animal in respect of
which the offence is committed. If it is an animal specified in Schedule 2,'”" other than
an elephant or black or white rhinoceros, the offender shall be liable to a fine of not less
than R4 000 and not more than R8 000 or, in default of payment of the fine, to
imprisonment for a period of not less than one year and not more than two years. In the
case of a previous conviction, the offender may be sentenced to imprisonment without the
option of a fine.'”

If the animal is an elephant or rhinoceros, the fine is not less than R30 000 and not
more than R100 000 or, in default of payment, imprisonment of not less than three years
and not more than ten years. The option of a fine may be removed in the case of a
previous conviction.'” In addition, on first or subsequent conviction, such an offender is

liable to a further fine not exceeding three times the commercial value of the animal in

17 Section 21(1)(c).

1% Section 1.

1991954 (2) SA 317 (E).

7% The case did not concern the National Parks Act, but the term, used in the applicable provincial
ordinance, is the same as that used in the Act.

"I Schedule 2 is an extensive list of animals containing several mammals, a few fish and reptiles and
several birds. It excludes species such as zebra, impala, blue wildebeest and baboon, which would appear
to be those which are more numerous and not under significant threat.

172 Section 24(1)(a).

173 Section 24(1)(b).
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respect of which the offence was committed. This could amount to a significant sum: in
2001, the KwaZulu-Natal Nature Conservation Services game auction fetched an average
price of just under R177 000 for the white rhinoceros and R550 000 for black
rhinoceros.'™

Finally, if the animal is not on Schedule 2, the fine is not less than R1 000 and not
more than R6 000. In default of payment, the imprisonment is for not less than three
months and not more than eighteen months. If the offender has been convicted
previously, then he or she will be liable to imprisonment without the option of a fine.'”
By way of illustration, in S v Sibuyi,'’° the accused was found guilty of hunting an impala

and sentenced to a fine of R1 200 or nine months imprisonment.

9.4 Disturbing any animal

No person other than an officer or employee acting under the authority of the board may
within a park disturb any animal. ‘Disturb’ with reference to an animal, means wilfully
or negligently to injure, to tease, to alarm, to hinder, to interfere with, to throw an object
at or to make aggressive.'”’ Once again, the penalty for contravention of this provision
depends on the animal that has been disturbed. Any person who disturbs any elephant,
rhinoceros, lion, buffalo or baboon is liable to a fine of not less than R300 and not more
than R1 000 or, in default, imprisonment of not less than one month and not more than
three months. In case of previous conviction, the fine is not less than R1 000 and not
more than R2 000 or, in default, not less than three months and not more than six months
imprisonment.'”®

In the case of an animal not specified in s 24(3), the maximum fine is R300 or, in
default, imprisonment of no more than one month. Subsequent offenders are subject to a

maximum fine of R1 000 or, in default, maximum prison term of three months.

174 KZN NCS website: http://www.rhino.org.za/auction2001.htm (accessed 20 November 2001).
175 Section 24(2).

1761991 (2) SACR 163 (7).

77 Section 1.

178 Section 24(3).
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9.5 Taking, damaging or destroying eggs, nests or honey

No person other than an officer or employee acting under the authority of the board may
within a park take, damage or destroy any egg or nest of any bird, or take honey from a
beehive.'”” The penalty for this offence is a maximum fine of R1 000 or, in default of
payment of the fine, to imprisonment for a maximum of three months or, in the case of a
previous conviction under the subsection in question, to a fine not exceeding R2 000 or

imprisonment for a maximum of six months.'®

9.6 Causing a veld fire and damaging objects

No person other than an officer or employee acting under the authority of the board may
wilfully or negligently cause a veld fire, or any damage to any object of geological,
archaeological, historical, ethnological, oceanographic, educational or other scientific
interest, within a park.'®" A person convicted of causing a veld fire is liable to a fine of
not less than R1 000 and not more than R6 000. In default of payment, the imprisonment
is for not less than three months and not more than eighteen months. If the offender has
been convicted previously, then he or she will be liable to imprisonment without the
option of a fine."™ Any other contravention of the subsection will attract a penalty of a
maximum fine of R1 000 or, in default of payment of the fine, imprisonment for a
maximum of three months or, in the case of a previous conviction under the subsection in

. . . . . . 183
question, a fine not exceeding R2 000 or imprisonment for a maximum of six months.

1

~

? Section 21(1)(e).
% Section 24(8).
! Section 21(1)(5).
% Section 24(2).
3 Section 24(8).
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9.7 Introducing or permitting entry of animal into park

No person other than an officer or employee acting under the authority of the board may
introduce any animal or permit any domestic animal to stray into or enter a park. The
penalty for this offence is a maximum fine of R1 000 or, in default of payment of the
fine, to imprisonment for a maximum of three months or, in the case of a previous
conviction under the subsection in question, to a fine not exceeding R2 000 or

imprisonment for a maximum of six months.'®*

9.8 Possession of an animal in a park

No person other than an officer or employee acting under the authority of the board may
within a park be in possession of any animal (other than an animal lawfully introduce ed
into the park), whether alive or dead, or any part of an animal, or remove such animal or
any part thereof from a park.185 This subsection and section 21(1)(c), which prohibits
hunting and killing of animals, are the two primary anti-poaching offences. The penalties
for contravention of this section are the same as for contravention of s 21(1)(c) (described
in 9.3 above) if the animal in question is a Schedule 2 animal or elephant or rhinoceros.'™
For any other animal, the penalty is a maximum fine of R1 000 or, in default of payment
of the fine, to imprisonment for a maximum of three months or, in the case of a previous
conviction under the subsection in question, to a fine not exceeding R2 000 or

. . . . 187
imprisonment for a maximum of six months.

9.9 Cutting, damaging, removing or destroying any tree or plant

No person other than an officer or employee acting under the authority of the board may

cut, damage, remove or destroy any tree or any part thereof, dry or firewood, grass or

184 Section 24(8).
185 Section 21(1)(%).
186 Section 24(1).
187 Section 24(8).
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other plant (including any marine plant) in a park.'"™ There are specific penalties for
contravention of this section, which, like the offences in respect of animals, differ for
different categories of plants. If some commits an offence in respect of a tree or plant on
Schedule 3,189 he or she will be liable to a minimum fine of R1 000 and maximum of R6
000 or, in default of payment, not less than three months and not more than eighteen
months imprisonment. If there is a previous conviction for this offence, the offender may
be sentenced to imprisonment without the option of a fine. '

If the plant is not on the Schedule, then the penalty is a fine of not less than R300 and
not more than R1 500 or, in default, imprisonment of not less than one month and not
more than four months. Imprisonment without the option of a fine may be imposed on

repeat offenders.'”!

9.10 Removal of seed

No person other than an officer or employee acting under the authority of the board may
within a park remove seed from any tree or other plant without the permission of the
board or any officer or employee authorised to grant such permission.'”> The penalty for
this offence is a maximum fine of R1 000 or, in default of payment of the fine, to
imprisonment for a maximum of three months or, in the case of a previous conviction
under the subsection in question, to a fine not exceeding R2 000 or imprisonment for a

maximum of six months.'”*

' Section 21(1)(i).

'8 Schedule 3 contains an extensive list of trees and plants.
190" Section 24(5).

1 Section 24(6).

192 Section 21(1)()).

19 Section 24(8).
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9.11 Feeding an animal

No person other than an officer or employee acting under the authority of the board may

feed any animal in a park."”* The penalty is as for the previous offence.

9.12 Forfeiture

Over and above any penalty discussed above, any weapon, explosive, trap or poison used
in contravening any provision of the Act or which forms an element of the contravention
shall, in addition to any other punishment, be declared forfeited to the State.'”” If a
forfeited weapon is an ‘armament’ referred to in section 32(1) of the Arms and
Ammunition Act 75 of 1969, it must be delivered to the South African Police Service to
be disposed of.'*°

Moreover, any animal (other than a domestic animal) or article in respect of which the
provisions of section 21(1)(c) (prohibition of hunting and killing animals — see §9.3
above), 21(1))(e) (taking or damaging birds’ nests or eggs or honey — see §9.5 above) or
21(1)(h) (possession of an animal — see §9.8 above) has been contravened shall be
declared forfeited to the State."’

1'? used in connection with the contravention of

In addition, any vehicle'® or vesse
sections 21(1)(c) or (k) may, if the contravention was wilful, be declared forfeited to the

State unless it is proved that the person convicted is not the owner of such vehicle or

1

)

* Section 21(1)(k).
> Section 24(9)(a).
1% Section 24(10)(a).
7 Section 24(9)(a).

198

1

o

Which is defined as any conveyance which can be sued for the transportation of persons or goods on
land, whether such conveyance is self-propelled or not (s 1).
19 Which is defined as any conveyance which can be used for the transportation of persons or goods on, in

or over water, whether such conveyance is self-propelled or not (s 1).
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vessel and that the owner thereof could not have prevented its use by the person
convicted.*”

There are several cases dealing with forfeiture in respect of conservation offences that
are instructive as to how forfeiture is carried out. These cases do not deal with the
forfeiture provisions under the National Parks Act, but rather with similar provisions in
provincial legislation, but the overall principles (and, in many case, the wording of the
legislation) are the same. In S v Roos,”®' the issue was whether a vehicle would be
forfeited when the offender was not the ‘owner’ of the vehicle, which he had purchased
under a hire-purchase agreement (the seller, therefore, being the official owner). The
Court held that the vehicle did not ‘belong to’ the possessor for purposes of the forfeiture
provision. The ordinance in question contained a provision to the effect that the vehicle
could be forfeited if the offender was not the owner, unless it could be shown that the
owner thereof could not have prevented its use by the person convicted. Clearly this was
a case where this exclusion would apply.

In S v Shiers,”* the question was whether a firearm that had not been fired could have
been ‘used’ in commission of the offence. The Court held, correctly it is submitted, that
the firing of the gun was not a prerequisite to its ‘use’ in the commission of the offence.

On the issue of forfeiture of a vehicle used in illegal hunting, the judgment in R v
Edy*™ is a questionable one. The Court here held that use of a motor vehicle in matters
preparatory to the hunting (deriving access to the hunting area, for example) is not use in
the act of hunting itself. In this case, the accused had been found in a motor vehicle
containing hunting torches, one of which was connected to the car’s battery, and with a
recently-fired rifle and dead antelope in the boot. The judgment, therefore, is highly
questionable on the facts. The wording of section 24(9)(b) of the National Parks Act,
however, would cover even the situation where a vehicle was used merely to provide
access to the national park for purposes of hunting, since it speaks of a vehicle used ‘in

connection with’ the offence.

20 Section 24(9)(b).
211967 (4) SA 320 (T).
221971 (4) SA 244 (RAD).
231957 (2) SA 429 (SR).
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A final, though a very important, issue to consider is whether these forfeiture
provisions are constitutional.  As indicated in earlier discussion of forfeiture
provisions,””* there have been no constitutional challenges on such provisions and the
forfeiture of illegal articles (for example, drugs or unlicensed firearms) as well as the
instrumentalities of crime (articles used in the commission of the offence) are usually
regarded as justifiable inroads into a person’s property rights. Where there may be a
possible problem is that the forfeiture of instrumentalities, including a motor vehicle in
some cases contemplated by the National Parks Act, might be considered to constitute
excessive punishment. For example, somebody found guilty of contravening section
21(1)(e) as a result of negligently killing an animal by knocking it over while speeding in
a park may be liable to have his or her vehicle forfeited. Although the Constitution
forbids ‘cruel’ punishment, it is unclear whether excessive punishment would conflict
with this right. The forfeiture clause with respect to vehicles is permissive rather than
mandatory, so this would probably serve to restrict its application to appropriate
circumstances. The forfeiture clause in respect of weapons and other articles or animals
(other than vehicles) used in commission of an offence is mandatory, but is likely to be
safe from constitutional challenge due to the public interest involved in ensuring that

articles used in the commission of crime are removed from the offender.

9.13 Miscellaneous matters

A magistrate’s court has jurisdiction to impose any punishment provided for in section 24
of the Act.”*

Another provision of relevance to criminal prosecution is that, where a person is
convicted of an offence for which a minimum sentence is provided, such minimum

punishment shall not apply to a convicted person under the age of eighteen years.?*

2% See § 1.2 (supra).
205 Section 25.

26 Section 24(7).
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The Act contains some interesting provisions relating to powers of search and seizure.
In addition to the regular powers of search and seizure in terms of the Criminal Procedure
Act 51 of 1977.°7 an officer or employee designated by the National parks Board may
within a park or at any place within 10 kilometres from the boundary of a park, arrest
without a warrant any person who is on reasonable grounds suspected of having

committed an offence under this Act.”

Such an official may also, within a park or at
any place within 10 kilometres of a park boundary, search without warrant any premises,
place, vehicle, vessel, tent or receptacle of whatever nature if it is on reasonable grounds
suspected that there is at or in such premises, place, vehicle, vessel, tent or receptacle any
animal or article which may afford evidence of the commission of an offence under this
Act, and may seize any such animal or article wherever found.”’

It is unlikely that this search and seizure provision would present constitutional
problems. Despite the fact that the section allows search without a warrant, the nature of
the circumstances in which such a search would typically be carried out would be such
that the delay in applying for a warrant would frustrate the enforcement efforts of the
officials concerned. The section does explicitly require there to be ‘reasonable grounds’
for the suspicion of the presence of an animal or article which may afford evidence of the
commission of an offence, which would be the requirements for granting of a warrant
were application to be made for one.

One final issue that should be mentioned relates to splitting of charges. A person who
kills an animal in a park (which is an offence in terms of section 21(1)(c)) and then has in
his or her possession the carcass (an offence in terms of section 21(1)(4)) has, at least
technically, committed two separate offences. It has been held, however, that charging an
accused with both illegal hunting and possession of the carcass arising out of the same
factual cause, amounts to improper splitting of charges.”'® Although this case involved

legislation other than the National Parks Act, the offences were substantially the same

and the overarching principle would certainly be applicable here.

27 Chapter 5.

28 Section 27(1).

29 Section 27(2).

210§y Mawelele 1990 (2) SA 8 (T).
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9.14 Evaluation

The offences in the National Parks Act are, by and large, straightforward. The
enforcement mechanisms used do not involve reverse-onus provisions and the only
possible problematic provision, it is submitted, is that which deals with forfeiture of
motor vehicles. The criminal sanctions provisions are the only enforcement mechanisms

provided for in the Act.

10 Health Act 63 of 1977

The Health Act deals with a wide range of health issues, only some of which fall under
the category of environmental law. The only offence under the Act that could be
regarded as an environmental offence is contained in section 27. This section provides
for a notice procedure requiring the recipient to take certain steps. Non-compliance is an

offence. The relevant portion of the section reads:

(1) Where in the opinion of a local authority a condition has arisen within its district which is of
such a nature as to be offensive or a danger to health unless immediately remedied and to which the
provisions of the Atmospheric Pollution Prevention Act 45 of 1965 are not applicable, it may serve a
written notice on the person responsible for such condition having arisen or the occupier or owner of
the dwelling in which or premises on which such condition exists, calling upon him to remedy the
condition within such period as may be specified in such notice.

(2) Any person failing to comply with any such notice shall be guilty of an offence.

The section allows the local authority, in the event of non-compliance by the offender, to

take the necessary steps itself and to recover the costs of doing so from the person in
211

question.

The penalty, provided by section 57 for this offence is, for a first conviction, a
maximum fine of five hundred rand or imprisonment for a maximum of six months or
both. A second conviction carries a fine of not more than R1 000 or one year’s

imprisonment or both. In the case of a third or subsequent conviction, the maximum fine

is R1 500 or two years’ imprisonment or both. These penalties are somewhat on the low

2T Section 27(3).
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side and are unlikely in themselves to pose a considerable deterrent. Coupled with
liability for the remedial costs of the local authority, however, and it may be that the
section does have adequate deterrent effect.

This type of provision is the ideal environmental law provision. The initial
enforcement mechanism is the notice. The authority concerned requires the person to do
something to remedy an undesirable state of affairs. If the notice is heeded, the objective
of the legislation is served without much burden being suffered by the enforcing
authority. Failure to comply with the notice is an offence and non-compliance would, in
most cases, not be likely to raise difficult problems of proof. Since the Act also provides
for the authority to take remedial measures upon default of the person receiving the
notice, the environment is protected and/or harm mitigated. There is compliance with the
polluter pays principle due to the defaulter being responsible for the authority’s costs in
carrying out the necessary activities.

This system, which uses criminal law as a back-up to the primary enforcement
mechanism (the notice) is an efficient one. The notice would serve to put people on their
guard and consequently issues of mens rea would not be likely to present problems in
prosecutions for failure to comply with the notice.

This provision works along similar lines to the process envisaged in section 28 of the
National Environmental Management Act 107 of 1998 (discussed in the following
chapter), but operates in a far simpler manner. Another significant difference is that
section 28 does not provide for criminal prosecution in event of non-compliance.

There are no reported cases dealing with section 27.

11 Dumping at Sea Control Act 73 of 1980

This Act provides, as the name suggests, for the control of dumping of substances in the
sea. It puts into effect for South Africa the requirements of the Convention on the
Prevention of Marine Pollution by Dumping of Wastes and Other Matter of 1972 (the so-
called London Convention).  The main offences under this Act are three types of

dumping of substances at sea.
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11.1 Dumping of substances at sea

According to section 2,
(1) Any person who —
(a) dumps any substance mentioned in Schedule 1;
(b)(1) dumps any substance mentioned in Schedule 2;
(i1) loads any such substance onto any vessel, aircraft, platform or other man-made structure at
sea for dumping; or
(iii) deliberately disposes at sea of any vessel, aircraft, platform or other man-made structure,
except under the authority of and in accordance with the provisions of a special permit under section
3;212 or
(c) (i) dumps any other substance; or
(i1) loads any such substance on to any vessel, aircraft, platform or other man-made structure at
sea for dumping, except under the authority of and in accordance with the provisions of a
general permit under section 3,
shall be guilty of an offence, unless the substance in question was dumped for the purpose of saving
human life or of securing the safety of the vessel, aircraft, platform or other man-made structure at
sea in question or any other vessel, aircraft, platform or other man-made structure at sea or of
preventing damage to the vessel, aircraft, platform or other man-made structure at sea in question or
to any other vessel, aircraft, platform or other man-made structure at sea, and such dumping was
necessary for such purpose or was a reasonable step to take in the circumstances.
(2) The onus of proving any exception, exemption or qualification contemplated in subsection (1)
shall be upon the accused.
(3) If any person who commits an offence referred to in subsection (1) is not the master or owner of
the vessel, or the pilot or owner of the aircraft, in question, or person in charge of or the owner of the
platform or other man-made structure in question, the master of such vessel or pilot of such aircraft
or person so in charge and, if he is not the owner of such vessel, aircraft, platform or other man-
made structure, also the owner thereof, shall in addition to the person who committed the said
offence, be guilty of an offence, unless such master or pilot or person so in charge, and such owner,
where he is not such master or pilot or person so in charge, proves that he did not permit or connive
at such first-mentioned offence and that he took all reasonable measures, in addition to forbidding it,
to prevent such offence being committed

The prohibitions in this section apply in respect of the ‘sea’, which is defined as the

213

territorial waters of the Republic” ~ and includes the sea between the high- and low-water

212 Section 2(1)(b).
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214 1215
5

marks.>'* The provisions of section 2 in respect of any South African vessel,”"” aircraft*'°
or citizen, apply mutatis mutandis also on the high seas, including the fishing zone.*'’
The Act also applies in respect of the Prince Edward Islands.

Section 2 provides for three separate offences: (1) dumping a Schedule 1 substance;
(2) dumping or loading for dumping of Schedule 2 substances without a special permit;

and (3) dumping or loading any other substance without a general permit.

Dumping a Schedule 1 substance

‘Dump’ in relation to any substance, means to deliberately dispose of at sea from any
vessel, aircraft, platform or other man-made structure, by incinerating or depositing in the
sea and includes the disposal of any vessel, aircraft, platform or other man-made structure
at sea.”’® It does not include to dispose at sea of any substance incidental to or derived
from the normal operations of any vessel, aircraft, platform or other man-made structure
and its equipment, other than dispose of any substance from any vessel, aircraft, platform
or other man-made structure operated for the purpose of disposing of such substance at
sea. Nor does it include the lawful deposit at sea of any substance for a purpose other
than the mere disposal thereof. Also excluded is the disposal at sea of wastes or other
matter directly arising from or related to the exploration, exploitation and associated oft-
shore processing of sea-bed mineral resources.

The requirement that the disposal be ‘deliberate’ suggests that the mens rea
requirement for this offence is intention. The prohibition relates to substances mentioned
in Schedule 1, and is an absolute prohibition: these substances may not be dumped under
any circumstances, save those set out in the exception. Schedule 1 substances, termed
prohibited substances, are: organohalogen compounds; mercury and its compounds;

cadmium and its compounds; persistent plastics and other persistent synthetic materials;

*> As defined in s 2 of the Territorial Waters act 87 of 1963.

14 Section 1.

13 Any vessel registered in the Republic in terms of the Merchant Shipping Act 57 of 1951: s 2(8).
1% Any aircraft registered in the Republic: s 2(8).

217 Section 2(6). Fishing zone’ is as defined in s 3 of the Territorial Waters Act 87 of 1963.

218 Qection 1.
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high-level radio-active waste or other high-level radio-active matter prescribed by
regulation with the concurrence of the Minister of Mineral and Energy Affairs; and
substances in whatever form produced for biological and chemical warfare.

The penalty for this offence is a fine not exceeding R250 000 or imprisonment for a
period not exceeding five years or both such fine and such imprisonment and in addition,
if the offence was committed over a period of more than one day, a fine not exceeding RS
000 or imprisonment for a period not exceeding six months in respect of every day during
which the offence continued.””® The same penalty applies to any master, pilot, owner or
person in charge mentioned in s 2(3) convicted in terms of s 2(1)(a) where such

Ce 220
conviction is in pursuance of an offence by any other person.”:

Dumping or loading for dumping of Schedule 2 substances without a special permit
Schedule 2 substances, termed restricted substances, are: arsenic and its compounds; lead
and its compounds; copper and its compounds; zinc and its compounds; organosilicon
compounds; cyanides; fluorides; pesticides and their by-products (those not included in
Schedule 1); beryllium and its compounds; chromium and its compounds; nickel and its
compounds; vanadium and its compounds; containers, scrap metal and any substances or
articles that by reason of their bulk may interfere with fishing or navigation; radio-active
waste or other radio-active matter (such as are not in Schedule 1); and ammunition.

A special permit may be granted in terms of section 3, which provides that, after
consultation with a Standing Committee consisting of persons appointed by the Minister
of Industries for purposes of this section, the Secretary of Industries may on application
and after taking into account the factors set out in Schedule 3, grant a special permit
authorizing the dumping, on such conditions as the Secretary may think fit to attach to
such permit, of any substance mentioned in Schedule 2; and/or the disposal at sea, on
such conditions as the Secretary may think fit to attach to such permit, of any vessel,””'

aircraft,”** platform or other man-made structure.**

2% Section 6(1)(a).
220 Section 6(2)(a).
221 Waterborne craft of any type whatsoever, whether self-propelled or not: s 1.

222 Airborne craft of any type whatsoever, whether self-propelled or not: s 1.
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The penalty for this offence is a fine not exceeding R100 000 or imprisonment for a
period not exceeding two years or both such fine and such imprisonment and in addition,
if the offence was committed over a period of more than one day, a fine not exceeding R2
000 or imprisonment for a period not exceeding two months in respect of every day
during which the offence continued.””* The same penalty applies to any master, pilot,
owner or person in charge mentioned in s 2(3) convicted in terms of s 2(1)(b) where such

.. .. 225
conviction is in pursuance of an offence by any other person.

Dumping or loading any other substance without a general permit

‘Any other substance’ means any substance other than those mentioned in Schedules 1
and 2 and excluding any vessel, aircraft, platform or other man-made structure. Such
substance may be disposed of at sea in terms of a general permit granted in the same
manner as is a special permit. The general permit is also granted on such conditions as
the Secretary may think fit to attach to it.

The penalty for this offence is a fine not exceeding RS 000 or imprisonment for a
period not exceeding six months or both such fine and such imprisonment and in addition
if the offence was committed over a period of more than one day, a fine not exceeding
R500 or imprisonment for a period not exceeding 18 days in respect of every day during
which the offence continued.””® The same penalty applies to any master, pilot, owner or
person in charge mentioned in s 2(3) convicted in terms of s 2(1)(c) where such

conviction is in pursuance of an offence by any other person.**’
11.2 Contravention of regulations

The Minister may make regulations-

2!

[

3 Section 3(1)(a).
* Section 6(1)(b).
> Section 6(2)(b).
% Section 6(1)(c).
7 Section 6(2)(c).
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(a) prescribing the form of applications for permits and other documents which may be

necessary for the carrying out of the provisions of this Act;

(b) prescribing the form of such permits and documents, the periods for which they shall

be valid and, after consultation with the Minister of Finance, the fees or other charges

which shall be paid in connection therewith and with the said applications;

(c) prescribing the manner in which water or any other substance used for the cleaning of

any vessel or aircraft may be disposed of;

(d) prescribing the signals to be used or displayed with regard to any dumping under a

special or general permit granted under section 3 (1) (a) (i) or (b);

(e) as to any matters which in terms of this Act are required or permitted to be prescribed

by regulation,

and, in general, as to all matters which he considers it necessary or expedient to prescribe

in order that the purposes of this Act may be achieved.

It is an offence to contravene or fail to comply with the provisions of a regulation.”**
There are regulations™’ made in terms of section 8 of the Act that provide for the

application process for permits. They also provide for a duty to report any dumping or

disposal which has been made pursuant to any exception, exemption or qualification

contemplated in section 2(1). There are also reporting requirements in respect of

dumping and disposal that has been the subject of permits in terms of the Act. Any

contravention of any provision of these regulations is an offence and subject to the

penalties provided for in section 8(2) of the Act.

11.3 Procedural Aspects

If any person charged with having committed an offence under s 2(1), as applied by

section 2(6), is found within the area of jurisdiction of any court in the Republic which

228 Section 8(2) by implication. This subsection prescribes a penalty not exceeding a fine of R5 000 or
imprisonment for a period of six months.

229 GN R1135 GG 11348 of 17 June 1998.
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would have had jurisdiction to try the offence if it had been committed within the said
area, the court shall have jurisdiction to try the offence.*°

Moreover, if any person is charged with having committed any offence under this Act
on or in the sea, any court whose area of jurisdiction abuts on or includes any part of the
sea may try the charge, and the offence shall, for all purposes incidental to or
consequential upon the trying of the charge, be deemed to have been committed within

the area of jurisdiction of the court so hearing it.*"'

Also, in any prosecution for a
contravention of this Act based on any act alleged to have been performed in a particular
area, the act in question shall be deemed to have been performed in such area; and any
information obtained by means of any instrument or chart used to determine any distance

or depth, shall be deemed to be correct, unless the contrary is proved.*

11.4 Vicarious liability

Section 2(3) provides for vicarious liability of the owner and master/pilot/person in
charge of the vessel, aircraft or platform as the case may be. Liability may be avoided if
the person in question proves that he did not ‘permit or connive at’ the offence and that
he or she ‘took all reasonable measures, in addition to forbidding [the conduct in
question], to prevent the offence being committed’. Insofar as this section imposes a
reverse onus on the accused, it would most likely fall foul of the Constitution, if the
precedent in S v Coetzee’” were followed. The topic is discussed in further detail in

Chapter 10.

11.5 Evaluation

This Act consists largely of the offences described above, which are the only enforcement

mechanism provided for. The heavy penalties reflect the seriousness with which the

20 Section 2(7).
21 Section 7(1).
32 Section 7(2).
31997 (3) SA 527 (CC).
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various offences of dumping at sea, especially in respect of the Scheduled substances, are
seen. Unfortunately, however, the Act is a very difficult one to enforce from a practical
point of view, which is perhaps reflected by the apparent lack of prosecutions under this

Act.
12 Marine Pollution (Control and Civil Liability) Act 6 of 1981

This Act used to be called the ‘Prevention and Combating of the Sea by Oil Act’ which
gives a good indication of its purpose. The Act contains several offences, mainly of a
technical/administrative nature. The offences worth examining for present purposes are

as follows:
12.1 Discharge of oil

This offence is provided for in section 2 of the Act, which has been repealed.”* The
repealing provision, however, has yet to be out into operation (despite having been
Gazetted four years ago). Although the offence remains technically in force, the
definition of ‘discharge’ in relation to oil has been replaced, making it unlikely that
section 2(1) will be enforced again before its repeal comes into effect. For this reason, it

will not be discussed here.

12.2 Failure to report discharge

% By s 28 of the Shipping General Amendment Act 23 of 1997.
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237 238

When any harmful substance™ has been discharged®® from a ship,”’ tanker™® or
offshore installation® the master** of such ship, tanker or offshore installation, or any
member of the crew of such ship or tanker or of the staff employed in connection with
such offshore installation, designated by such master, shall forthwith by the quickest
means of communication available report the fact that such discharge has taken place to
the principal officer™' at the port in the Republic nearest to where such ship, tanker or

242

offshore installation is.”*" In addition, if, while it is within the prohibited area,243 a ship

25 Defined as any substance which, if introduced into the sea, is likely to create a hazard to human health,
harm living resources and marine life, damage amenities or interfere with other legitimate uses of the sea,
and includes oil and any other substance subject to control by MARPOL 1973/78 (the convention contained
in the Schedule to the Marine Pollution (Prevention of Pollution from Ships) Act of 1986), and mixtures of
such substances and water or any other substance.

236 ‘Discharge’ means, in relation to a harmful substance, any release, howsoever caused, from a ship, a
tanker or an offshore installation into a part of the sea which is a prohibited area, and includes any escape,
disposal, spilling, leaking, pumping, emitting or emptying and ‘discharge’ when used as a verb has a
corresponding meaning: s 1(1).

37 <Ship’ means any kind of vessel or other sea-borne object from which oil can be discharged, excluding a
tanker, whether or not such vessel or object has been lost or abandoned, has stranded, is in distress, disabled
or damaged, has been wrecked, has broken up or has sunk: s 1(1).

28 “Tanker’ is any seagoing vessel of any type whatsoever, actually carrying oil in bulk as cargo and in
respect of which the provisions of the International Convention on Civil Liability for Oil Pollution Damage,
19609, are applicable: s 1(1).

% An ‘offshore installation’ is a facility situated wholly or partly within a prohibited area and which is
used for the transfer of harmful substances from a ship or tanker to a point on land or from a point on land
to a ship or tanker or from a bunkering vessel to a ship or tanker, and includes any exploration or
production platform situated within the prohibited area and used in prospecting for or the mining of natural
oil: s 1(1).

0 “Master’ means, in elation to a ship or tanker, any person (other than a pilot) having charge or command
of such ship or tanker and, in relation to an offshore installation, means the person in charge thereof.

1 The officer in charge of the office of the Marine Division of the Department of Transport at any port: s
1(1).

22 Section 3(1).

2% Defined as the internal waters, the territorial waters and the exclusive economic zone and, in relation to

an offshore installation, includes the sea within the limits of the continental shelf: s 1(1).
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or a tanker sustains any damage, whether to its hull, equipment or machinery, which
causes, or creates the likelihood of, a discharge of any harmful substance from such ship
or tanker, or having sustained such damage, enters the prohibited area in such damaged
condition, the master of such ship or tanker, or any member of its crew designated by the
master, shall forthwith by the quickest means of communication available report to the
principal officer at the port in the Republic nearest to where such ship or tanker then is
the fact that such damage was sustained, the nature and location on the ship or tanker of
the damage, the position at sea where the damage was sustained, the name of the ship or
tanker, its port of registry, its official number, its position, its course and, if in the
Republic, its destination, the quantity and type of oil on board and, in the case of a tanker

to which the provisions of section 13**

apply, the particulars contained in the
certificate.”” For the purposes of this subsection damage to a ship or a tanker shall be
deemed to have created the likelihood of a discharge of a harmful substance from such
ship or tanker if it is of such a nature as to detrimentally affect, in any degree, the ship's
or tanker’s seaworthiness or efficient Working.246

It is an offence for the master of a ship or a tanker to fail to comply with the above
provisions or for the master of an offshore installation to fail to comply with the

247

provisions of s 3(1).”"" The penalty is a fine not exceeding R25 000 or imprisonment for

a period not exceeding six months or both such fine and such imprisonment.**

12.3 Failure to comply with requirements of Authority
Section 4 deals with the powers of the South African Maritime Safety Authority to

take steps to prevent marine pollution in cases of actual or likely discharge of

hazardous substances. The section provides that

** This section provides for compulsory insurance for tankers carrying more than 2 000 long tons of oil as
cargo.

25 Section 3(2).

246 Section 3(3).

27 Section 3(4).

8 Section 30(2)(a).
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(1) If any oil is being discharged or is in the opinion of the Authority likely to be discharged
from a ship or a tanker the Authority may, with a view to preventing the pollution or further
pollution of the sea by such oil, require the master or the owner of such ship or tanker or both such
master and owner-

(a) (1) to unload the oil from the ship or tanker or oil from a specified part of the ship or tanker;

(ii) to transfer oil from a specified part of the ship or tanker to another specified part of the
ship or tanker;
(iii) to dispose of any oil so unloaded or transferred,

in such manner and within such period as the Authority may direct if he deems fit to do so;

(b) to move the ship or tanker or cause the ship or tanker to be moved to a place specified by the
Authority;

(c) not to move the ship or tanker from a place specified by the Authority, except with the
approval of the Authority and in accordance with the conditions subject to which such
approval was granted;

(d) not to unload any cargo or oil, or any cargo or oil specified by the Authority, from the ship or
tanker except with the approval of the Authority and in accordance with the conditions
subject to which such approval was granted;

(e) to carry out such operations for the sinking or destruction of the ship or tanker, or any part
thereof, or the destruction of the oil on the ship or tanker, or such quantity thereof, as the
Authority may specify;

(f) to steer such course, while the ship or tanker is within the prohibited area, as the Authority
may specify;

(g) to obtain the services of one or more suitable vessels to stand by such ship or tanker during a
period determined by the Authority;

(h) to take such other steps in regard to the ship or tanker or its cargo or the oil therein or both
the ship or tanker and its cargo or the oil therein as may be specified by the Authority, to

prevent the discharge or further discharge of oil from the ship or tanker.
The provisions of sections (1)(a), (d), (g) and (4) shall mutatis mutandis apply in respect
of hazardous substances discharged or, in the opinion of the Authority, likely to be
discharged from an offshore installation.**
If, in the opinion of the Authority, the master and the owner of the ship or tanker in
question are or would be incapable of complying with such a requirement or could not
reasonably be expected to comply with such requirement, or the powers conferred upon

the Authority in terms of s 4(1) are inadequate for the purpose there contemplated, the

9 Section 4(4).
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Authority may cause any such steps to be taken as he has power to require to be taken in

terms of the said subsection.?°

Any reference to the power of the Authority to require
steps to be taken in terms of this subsection, includes a reference to the power of the
Authority in terms of that subsection to require that a specified step be not taken.”'

In addition, if any person performs salvage operations in connection with a ship or
tanker, any requirement of the Authority in terms of s 4(1) in connection with such ship
or tanker or its cargo or oil shall also be made known to such salvor, and any such
requirement that a specified step be not taken shall thereafter, unless the Authority
otherwise directs, also be binding upon such salvor and any such requirement that a
specified act be performed shall, unless the Authority otherwise directs, also be construed
as a requirement in terms of that subsection and binding upon such salvor that no steps be
taken by such salvor which would obstruct or be likely to obstruct the performance of the
specified act.”

It is an offence for any person wilfully to fail to comply with an order or requirement
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of the Authority in terms of s 4(1) and section 4 (2)(c). The penalty is a fine not

exceeding R200 000 or imprisonment for a period not exceeding five years or both such

fine and such imprisonment.***

12.4 Other offences

There are several other offences in terms of this Act, including the following:
a Failure to comply with an order by the Authority in connection with prevention or
removal of marine pollution by harmful substances
a Failure to comply with an order to move a ship or tanker
o Tanker’s leaving port without an insurance certificate

a Failure to produce such certificate

2
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% Section 4(2)(a).
! Section 4(2)(b).
% Section 4(2)(c).
253 Section 30(1)(b).
2% Section 30(2)(d).

2
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a Failure to return cancelled certificate
o Rendering ship incapable of sailing
o Transferring oil within prohibited area
o Obstructing Authority in case of default by master or owner
a Operation of offshore installation without safety certificate
a Failure to comply with regulations
These are either peripheral to environmental issues or of a relatively technical nature (or

both) and will not be discussed in further detail here.

12.5 Procedural Aspects

Jurisdiction of courts

No prosecution in respect of an offence under this Act shall be instituted except on the
authority, which may be given in writing or otherwise, of the attorney-general having
jurisdiction in the area of the court in question.” Any offence under this Act shall, for
purposes in relation to jurisdiction of a court to try the offence, be deemed to have been

committed at any place where the accused happens to be.”

Summary enquiry procedure

The Act provides that if any person admits to the Authority that he has contravened any
provision of this Act, or that he has failed to comply with any such provision with which
it was his duty to comply; agrees to abide by the decision of the Authority; and deposits
with the Authority such sum as that officer may require of him, but not exceeding the
maximum fine which may be imposed upon a conviction for the contravention or failure
in question, the Authority may, after such enquiry as he deems necessary, determine the
matter summarily and may, without legal proceedings, order by way of penalty the whole

or any part of the said deposit to be forfeited.”>’ There shall be a right of appeal to the

23 Section 20(3).
26 Section 20(4).
37 Section 30(3).
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Minister, whose decision shall be final, from such a determination or order of the
Authority whereby a penalty exceeding R2 000 is imposed, provided such right is
exercised within a period of three months from the date of such determination or order.
The imposition of a penalty under s 30(3) shall be deemed not to be a conviction of an
offence, but no prosecution in respect of the offence in question may thereafter be

instituted.>*®

12.6 Evaluation

This Act contains several offences but also has alternative enforcement measures that are
worth commentary. First, there are several procedures provided for whereby the
Maritime Safety Authority can take steps to prevent pollution of the sea by harmful
substances, including ordering the master or owner of ships to take specified measures.
Failure to comply with this primary enforcement measure is a criminal offence — so the
criminal sanctions in this case work as back-up.

Where the criminal sanctions are utilised, the penalties provided for are substantial,
reflecting the seriousness of the marine pollution problems (including oil pollution) that
the Act is designed to address.

Finally, the summary enquiry procedure in section 30(3) is an interesting provision.
This is designed to avoid costly and time-consuming court appearances and would serve
the same deterrent effect as the criminal sanction, whilst still providing some safeguard to
the offender who has the right of appeal. It is quite possible that the penalties meted out
by the Authority could be more stringent than those imposed by a court, given the
judiciary’s propensity at times not to view environmental offences as serious. This is

certainly a provision that could usefully be utilised in other legislation.

13 Conservation of Agricultural Resources Act 43 of 1983

28 Section 30(5).
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This Act is concerned with the control over the utilisation of agricultural resources. It has
particular focus on conservation of soil, water sources and vegetation. It also deals with
combating of weeds and invader plants. The offences, other than those relating to
administration of the Act and those that are not directly relating to conservation matters,
are as follows:

13.1 Prohibition of the spreading of weeds

Section 5(1) provides that no person shall sell, agree to sell or offer, advertise, keep,
exhibit, transmit, send, convey or deliver for sale, or exchange for anything or dispose of
to any person in any manner for consideration, any weed or in any other manner
whatsoever disperse or cause or permit the disposal of any weed from any place in the
Republic to any place in the Republic. A ‘weed’ is any kind of plant which has under s

2(3) been declared a weed, and includes the seed of such plant and any vegetative part of
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such plant which reproduces itself asexually.”” The latest list of weeds includes plants

0

such as Triffid Weed, Lantana, Bugweed and Mauritius Thorn.*®® 1In addition, the

executive officer’®’ may issue an order on a person either (i) to take certain steps
(including to return to the place of origin or to remove the weed) a weed from any seed,

grain, hay or other agricultural product,®*?

or (ii) to remove a weed that is adhering to an
animal driven on a public road, conveyed in a vehicle or offered for sale at a livestock
auction.”®

Contravention of the general prohibition in subsection (1) or failure to comply with an

264

order of the executive officer is an offence.”™" The penalty is a maximum fine of R5 000

or two years imprisonment or both for a first conviction.”®> A subsequent conviction (for

2% Qection 1.

2% GN R 280 in GG 2166 of 30 March 2001, amending the original list in GN R 1048 of 25 may 1984.
1 Appointed in terms of s 4.
22 Section 5(2).
203 Section 5(3).
2% Section 5(6).

265 Section 23(1)(a).
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the same offence or any other offence mentioned in s 23(1)(a)) attracts a maximum fine

of R10 000 or imprisonment for not more than four years or both.**

266 Section 23(1)(b).
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13.2 Failure to comply with control measures

Section 6 provides for the Minister to prescribe control measures in order to achieve the
objects of the Act. These measures apply to specified land users.”®” They may relate to
issues like the utilisation and protection of vleis, marshes, water sponges, water courses
and water sources, and utilisation and protection of vegetation. Control measures have
been declared in respect of cultivation of virgin soil, cultivation on land with a slope, and
protection against erosion amongst other matters.”®® Any land user who refuses or fails to
comply with any control measure which is binding on him or her shall be guilty of an
offence. The penalty is as for the previous offence (see 13.1 above).

269

In S v Buys,”” the Natal Provincial Division held that negligence was sufficient fault

for the offence of contravening a control measure.””’
13.3 Failure to comply with directions
Section 7 provides for the executive officer by means of a direction to order a land user to

comply with a particular control measure binding on the user or on the land specified in

the direction, or if it is in the opinion of the executive officer essential in order to achieve

7" A “land user’ is defined in s 1 as the owner of land and includes —

(a) any person who has a personal or real right in respect of any land in his capacity as fiduciary,
fideicommissary, servitude holder, possessor. Lessee or occupier, irrespective of whether he resides
thereon;

(b) any person who has the right to cut trees or wood on land or to remove trees, wood or other organic
material from land; and

(c¢) in relation to land under the control of a local authority, that local authority,

but not a person who carries on prospecting or mining activities.

*% GN R1048 in GG 9238 of 25 May 1984 as amended by GN R267 in GG 10029 of 6 December 1985

and GN R 280 in GG 2166 of 30 March 2001.

2991988 (3) SA 789 (N).

" The case involved other issues relating to the regulations in terms of which the control measure was

declared. The Court found on these in favour of the State and this was confirmed by the Appellate

Division: S v Buys 1990 (1) SA 101 (A).
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the objects of the Act, to perform or not to perform any other specified at on or with
regard to the land in question.”’' A land user who fails to receive a direction served on
him or her in the prescribed manner is guilty of an offence. The penalty for this offence
i1s a maximum fine of R500 or imprisonment for a period of not more than three months
or both.*"?

A second offence is the refusal or failure to comply with a direction binding on the
land user in question. The penalty for this offence is as for the offences described in 13.1
and 13.2.
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In S v Claassen en ‘n ander,”” the Court was concerned with a direction issued under

section 3(1) of the Soil Conservation Act,>”*

the precursor of the Conservation of
Agricultural Resources Act. The accused in this case was arguing that he genuinely
believed that the direction had been suspended because a request had been made to the
Minister to reconsider the direction. The Court held that the contravention of the section
in question required mens rea, which meant that the state was required to rebut the

accused’s defence beyond reasonable doubt.

13.4 Failure to comply with conditions for assistance in terms of a scheme

Section 8 of the Act provides for schemes which provide financial assistance to land
users in order to carry out activities aimed at the objectives of the Act, like construction
of soil conservation works and eradication of weeds. If a person, after his or her
application for participation in a scheme has been approved, refuses or fails to comply

" The penalty

with the provisions of the scheme, he or she shall be guilty of an offence.
is a maximum fine of R500 or imprisonment for a period of not more than three months

or both.?’®

2

=

' Section 7(1).

% Section 23(1)(c).
231974 (2) SA 364 (O).
2% Act 76 of 1969.

5 Section 9(2)(a).

6 Section 23(1)(c).

2
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Moreover, if a person refuses or fails to satisfy the conditions on which assistance has
been rendered in terms of a scheme or are in terms of a scheme deemed to have been so
rendered, is guilty of an offence. The penalty is as for the offences discussed in 13.1 and

13.2 above.

13.5 Failure to maintain soil conservation work

Where a soil conservation work has been established, land users on the land in question
must maintain the work at their own expense.””’ The executive officer may order a land

278 .
Failure or refusal

user to do so if he becomes aware of any refusal or failure to do so.
to maintain a soil conservation work or to comply with the executive officer’s order is an

offence.””” The penalty is as for the offences described in 13.1 and 13.2 above.

13.6 Failure to comply with conditions of authorisation

Any person who refuses or fails to comply with the conditions on which any approval,
authorization or consent has been granted in terms of this Act or a scheme shall be guilty
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of an offence.”" The penalty is a maximum fine of R500 or imprisonment for a period of

not more than three months or both.2®!

13.7 Failure to comply with regulations

Section 29, which empowers the Minister to make regulations dealing with various issues

that are within the objectives of the Act, provides that any regulation may prescribe

77 Section 12(1).
28 Section 12(3).
21 Section 12(5).
20 Section 20(5).
! Section 23(1)(c).

®
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penalties, not exceeding a fine of R500 or imprisonment for a period of three months or

both, for any contravention of or failure to comply with its provisions.”**

13.8 Presumptions and evidence

The Act provides for several presumptions in respect of any prosecution under the Act.
First, it is presumed, unless the contrary is proved, that the applicable provisions of the
Act apply to the land on or in respect of which the offence concerned has allegedly been
committed.”® This is a mysterious provision in that it cannot be unduly onerous for the
state to prove this fact. Should reliance on the provision lead to an accused’s being
convicted despite the presence of reasonable doubt as to whether he or she committed the
offence, it would be unconstitutional. Since it is difficult to speculate as to how the
provision might be invoked, it is not possible to declare with any more certainty how this
presumption might fare in respect of the presumption of innocence.

There are also two presumptions relating to directions. The first presumes that a
document purporting to be certified by the executive officer as a true copy of the original
of a direction shall be admitted in evidence without any further proof or production of the
original***  This appears to be more in the nature of a ‘deeming’ provision than a
presumption since there is no provision for rebuttal. This provision must be read in
conjunction with s 24(c), which provides that it shall be presumed that the direction in
question was either published in the Gazette or served by written notice on the individual
in question, as the case may be and in accordance with the executive officer’s
endorsement on the copy. The accused may rebut this presumption. It would seem
unnecessary for there to be a presumption that a direction was published in the Gazette,
since this could easily be proved. In addition, it would be relatively easy to establish a
system for serving directions that provides proof of such service (in the same way that

summonses, for instance, are served). The presumption, then, seems to be questionable.

22 Section 29(3).
2 Section 24(a).
2 Section 24(b).
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The third presumption of interest here is one to the effect that it is presumed, unless
the contrary is proved, that a soil conservation work which has been altered, removed or
destroyed, was so altered, removed or destroyed without the executive officer having
issued an order allowing such action; and by the person who was the land user in respect
of the land concerned on the date on which the executive officer became aware of such

. . 285
alteration, removal or destruction.

Whilst it would be almost impossible in many cases
for the state to prove the identity of the person who altered, removed or destroyed a soil
conservation work, this presumption could operate in such a way as to lead to conviction
of an innocent land user unable to explain the fate of the soil conservation work on his or
her land. The very difficult evidentiary hurdle for the state that would exist without this
presumption could be obviated by dealing with the problem by means other than the
criminal sanction. Why use criminal prosecution when it would be possible simply to
issue a direction to the land user requiring him or her to take steps to put the soil
conservation work back to its original state. The identity of the person responsible for
damage, alteration or removal would not be important if this was the response used.

In summary, then, the presumptions in the Act’™ are all problematic. They either
serve questionable purposes since proof of the presumed fact is not apparently difficult at

all or, alternatively, difficulties of proof could be avoided by using enforcement methods

other than the criminal sanction.

13.9 Evaluation

Although the Conservation of Agricultural Resources Act does make use of several
criminal offences, other modes of enforcement are used: primarily control measures,
directions and schemes. Criminal sanctions are brought into play if persons fail to

comply with these measures. Criminal law is thus used in a subsidiary role as far as these

25 Section 24(d).
2% There is a further presumption relating to damage, removal etc. of a beacon or mark. Since this offence

has not been discussed here, the presumption is similarly excluded from discussion.
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matters are concerned, but it is the primary mode of enforcement in respect of other

issues — control of weeds, for example.

14 Marine Pollution (Prevention of Pollution from Ships) Act 2 of 1986

This Act is aimed at giving effect to the International Convention for the Prevention of
Pollution from Ships, 1973 and provides for the protection of the sea from pollution by
oil and other harmful substances discharged from ships. Although the Act itself contain
an ‘offences and penalties’ provision, there are no offences explicitly provided for in the
Act.  Section 3A provides that any person who contravenes any provision of the Act or
the Convention or who fails to comply with any provision thereof which it is his or her

7 The Convention itself contains no

duty to comply, shall be guilty of an offence.”®
provisions that could be contravened by an individual, but there are extensive
requirements in the Protocol (concerning reports on incidents involving harmful
substances) and regulations to the Convention for the control of oil pollution; control of
pollution by noxious liquid substances in bulk and prevention of pollution by harmful
substances carried by sea in packaged form that contain numerous duties, most of a very

technical nature that, if contravened by an individual, would amount to an offence in

terms of section 3A.

14.1 Offences in regulations

The Prevention of Pollution by Garbage from Ships regulations™® curiously provide that
any person guilty of failing to comply with the regulations is guilty of an offence and
subject to a maximum fine of R20 000 or two years imprisonment or both, yet the
regulations contain no substantive provisions that may be contravened! The Reception

Facilities for Garbage from Ships regulations® provide for the power of harbour

27 Section 3A(1)(a).
28 GN R1490 in GG 14000 of 29 May 1992.
2 GN R1491 in GG 14000 of 29 May 1992.
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authorities or terminal operators to provide for or contract for reception facilities for
garbage from ships. Regulation 4 makes provision for the Director-General of Transport
to direct an authority to provide or arrange for the provision of such facilities, where such
facilities are inadequate. Failure to comply with such a direction is an offence punishable

by a fine not exceeding R20 000.%”°

14.2 Evaluation

This Act does not add much to the overall analysis. Of note is the summary enquiry
procedure which is of almost identical nature to that provided for in the Marine Pollution

(Control and Civil Liability) Act.”"

15 Marine Pollution (Intervention) 64 of 1987

This Act gives effect to the International Convention Relating to Intervention on the High

Seas in Cases of Oil Pollution Casualties. The Act contains no offences.

16 Environment Conservation Act 73 of 1989

According to its long title, the Environment Conservation Act aims at providing for the
effective protection and controlled utilization of the environment. It was the principal
‘framework’ environmental legislation in South Africa from its enactment until early

292 came into force. The latter

1999, when the National Environmental Management Act
Act also repealed much of the Environment Conservation Act. This Act, however,
contains several provisions dealing with aspects not addressed by other legislation that
remain in force and for which offences are provided. These include waste management,

certain types of protected areas and environmental impact assessment procedures, at least

0 Reg 6.
21 Act 6 of 1981. See discussion in §12.5 above.
2 Act 107 of 1998.
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3

for the time being.® The offences under the Environment Conservation Act are as

follows:

16.1 Contravention of provision of direction relating to protected natural environment

Section 16 provides for the declaration of any areas to be a protected natural environment
(PNE). This does not entail the state becoming the owner of land incorporated into the
PNE. According to section 16(2), the competent authority””* may issue directions in
respect of any land or water in a PNE in order to achieve the general policy and objects of
the Act. Every owner of, and every holder of a real right in, land situated within a PNE
in respect of which directions have been issued, and their successors in title, is subject to
the provisions of the directions.””> Contravention of a provision of a direction or failure
to comply with a direction is an offence.””® The penalty is a maximum fine of R8 000 or

imprisonment for a period not exceeding two years or both.

16.2 Offences in respect of special nature reserves

The Minister may, in terms of section 18, declare any land to be a special nature reserve.
No person shall gain admittance to a special nature reserve or perform any activity in or

7 The following may be exempted in writing from this

on a special nature reserve.”’
prohibition: any scientist occupied with a specific project; any officer charged with

specific duties or any other person desiring to view a special nature reserve on account of

2% The EIA procedures provided for in the Environment Conservation Act (ECA) are to be replaced by
procedures declared in terms of the National Environmental Management Act (NEMA). The relevant
provisions in the ECA have been repealed, but such repeal takes place only when regulations are made in
terms of NEMA. This is discussed in more detail below.

% This is defined as, in so far as a provision of the Act is applied within or with reference to a particular
province, the competent authority to whom the administration of this Act has under s 235(8) of the
Constitution of RSA been assigned in that province: s 1.

25 Section 16(3).

2 Section 29(2)(a).

7 Section 18(6).
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its special nature or characteristics. Such exemption is granted subject to a process set
out in section 18(7) and may be granted subject to conditions. Contravention of s 18(6)
(by, for example, entering a special nature reserve while not exempted) or failure to
comply with a condition of an exemption under s 18(7) is an offence.””® The penalty is as

for the previous offence.

16.3 Establishing, providing or operating a disposal site without a permit

It is an offence for any person to establish, provide or operate any disposal site without a

permit issued by the Minister of Water Affairs.>”

The penalty is a fine not exceeding
R100 000 or imprisonment not exceeding 10 years or both such fine and such
imprisonment, and a fine not exceeding three times the value of any thing in respect of
which the offence was committed. The same penalty applies for failure to comply with
any condition of the permit. The elements of this offence which require explanation, are

(1) disposal site and (ii) without a permit.

(1) disposal site
A disposal site is a site used for the accumulation of waste with the purpose of disposing

or treatment of such waste.>*

Waste, in terms of the Act, is any matter, whether gaseous,
liquid or solid or any combination thereof, which is from time to time designated by the
Minister by notice in the Gazette as an undesirable or superfluous by-product, emission,

. . . ., 301
residue or remainder of any process or activity.

The Minister has designated the
following as waste: an undesirable or superfluous by-product, emission, residue or
remainder of any process or activity, any matter, gaseous, liquid or solid or any
combination thereof, originating from any residential, commercial or industrial area,
which -

(a) is discarded by any person; or

2% Section 29(2)(b).
2% Section 20(1) read with s 29(4).
300 Section 1.

301 1hid.
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(b) 1s accumulated and stored by any person with the purpose of eventually discarding it
with or without prior treatment connected with the discarding thereof; or

(c) is stored by any person with the purpose of recycling, re-using or extracting a usable
product from such matter, excluding -

(1) water used for industrial purposes or any effluent produced by or resulting from
such use which is discharged in compliance with the provisions of section 21(1) of
the Water Act, 1956 or on the authority of an exemption granted under section
21(4) of the said Act;

(i1) any matter discharged into a septic tank or french drain sewerage system and any
water or effluent contemplated by section 21(2) of the Water Act, 1956;

(ii1) building rubble used for filling or levelling purposes;

(iv) any radio-active substance discarded in compliance with the provisions of the
Nuclear Energy Act, 1982;

(v) any minerals, tailings, waste-rock or slimes produced by or resulting from
activities at a mine or works as defined in section 1 of the Mines and Works Act,
1956; and

(vi) ash produced by or resulting from activities at an undertaking for the generation of

electricity under the provisions of the Electricity Act, 1987.%%

(1) without a permit

The requisite permit is issued by the Minister of Water Affairs. It may be issued subject

303

to such conditions as the Minister may deem fit;”~ the Minister may alter or cancel any

3%% and he may refuse to issue a permit,’”” provided that he

permit or condition in a permit;
may exempt any person or category of persons from obtaining a permit, subject to such

conditions as he may deem fit.

16.4 Failure to comply with Minister's directions

32 GN 1986 in GG 12703 of 24 August 1990.
393 Section 20(1)(a).
304 Section 20(1)(b).
305 Section 20(1)(c).
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The Minister of Water Affairs may from time to time by notice in the Gazette issue
directions with regard to the control and management of disposal sites in general; the
control and management of certain disposal sites or disposal sites handling particular
types of waste; and the procedure to be followed before any disposal site may be
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withdrawn from use or utilized for another purpose.”™ It is an offence to contravene any

such direction.*®” The penalty is as for the offence discussed above (16.3).

16.5 Unauthorised disposal of waste

It is an offence for any person to discard waste or dispose of it in any other manner,
except at a disposal site for which a permit has been issued; or in a manner or by means
of a facility or method and subject to such conditions as the Minister may prescribe.’”

The penalty is the same as for the previous offence.

16.6 Littering

It is an offence for any person to discard, dump or leave any litter on any land or water
surface, street, road or site in or on any place to which the public has access, except in a
container or at a place which has been specially indicated, provided or set apart for such
purpose.’” ‘Litter’ is defined as any object or matter discarded or left behind by the

person in whose possession or control it was.

Note that the definition does not depend
on the state of mind of the person who discards or leaves the object behind. The penalty

is a fine not exceeding R2 000 or imprisonment for a period not exceeding three

3% Section 20(5).
397 Section 29(4).
¥ Section 20(6).

? Section 19(1) read with s 29(3).
0
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months.” " The penalty for a continuing offence and order for reparations as set out in ss

29(6) and (7) and described above (see 16.3) also apply.

16.7 Failure to provide containers

Every person or authority in control of or responsible for the maintenance of any place to
which the public has access shall at all times ensure that containers or places are provided
which will normally be adequate and suitable for the discarding of litter by the public.’'?

Failure to do so is an offence.’’® The penalty is the same as for littering.

16.8 Failure to remove litter

Every person or authority in control of or responsible for the maintenance of any place to
which the public has access, shall within a reasonable time after any litter has been
discarded, dumped or left behind at such place (with the inclusion of any pavement
adjacent to, or land situated between, such a place and a street, road or site used by the
public to get access to such place) remove such litter or cause it to be removed.>'* Failure

to do so is an offence, for which the penalty is as for the previous offence.’

16.9 Undertaking prohibited identified activities

Section 21 of the Act allows the Minister to identify those activities which in his opinion
may have a substantial detrimental effect on the environment, whether in general or in
respect of certain areas. No person shall undertake an identified activity or cause such an

activity to be undertaken without the written authorisation of the Minister or competent

31 Section 29(3) read with s 29(5).

312 Section 19(2).

313 Section 29(3), read with s 29(5)..

314 Section 19A, notwithstanding the provisions of s 19(2).

315 Section 29(3) read with s 29(5).
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authority.>'°

Such authorisation will be granted only after consideration of reports
concerning the impact of the proposed activity and of alternative proposed activities on
the environment.’'’ The organ concerned may at his or her discretion refuse or grant the
authorisation on such conditions as he or she may deem necessary.’'® Failure to comply
with any such condition may result in withdrawal of the authorisation by the organ in
question."

Carrying on any activity prohibited under section 22(1) is an offence. The maximum
penalty is a fine of R100 000 or imprisonment for a period of ten years or both and, in
addition, to a fine not exceeding three times the commercial value of any thing in respect
of which the offence was committed. **° The same applies in respect of failure to comply

with a condition of the authorisation.
16.10 Undertaking prohibited activity in limited development area

Section 23 provides for a competent authority to declare a limited development area. No
person shall undertake in a limited development area any development or activity
prohibited by the competent authority or cause such development or activity to be
undertaken unless he or she has on application been authorised to do so by the competent
authority or by a local authority to whom such power has been delegated, on the

conditions contained in such authorisation.’®' The penalty is as for the previous offence.
16.11  Failure to comply with direction relating to environmental harm

Section 31A provides that, if, in the opinion of the Minster or the competent authority,

local authority or government institution concerned, any person performs any activity or

3
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fails to perform any activity as a result of which the environment is or may be seriously
damaged, endangered or detrimentally affected, the Minister, competent authority, local
authority or government institution, as the case may be, may in writing direct such person
to cease such activity or to take such steps as the organ in question may deem fit, within a
period specified in the direction, with a view to eliminating, reducing or preventing the

damage, danger or detrimental effect.’”

In addition, the organ in question may direct
such person to perform any activity or function at his or her expense with a view to
rehabilitating any damage caused to the environment as a result of that person’s activity
or failure to act, to the satisfaction of the organ concerned.’”

324

Failure to comply with such a direction is an offence,”” the penalty for which is a

maximum fine of R2 000 or not more than three months imprisonment325

16.12 Miscellaneous provisions

Section 29, the ‘offences and penalties’ section, contains several noteworthy provisions
relating to criminal convictions. If any person convicted of an offence under the Act after
conviction persists in the act or omission which constitutes the offence, he or she shall be
guilty of a continuing offence and liable on conviction to a fine not exceeding R250 or to
imprisonment for a period not exceeding 20 days or to both such fine and such
imprisonment in respect of every day on which he or she so persists with such act or
omission.’”® Moreover, in the event of a conviction in terms of this Act the court may
order that any damage to the environment resulting from the offence be repaired by the
person so convicted, to the satisfaction of the Minister concerned.””” Failure to comply

with such an order entitles the authority in question to take the necessary steps itself and

3

N

* Section 31A(1).

323 Section 31A(2).

3% Section 29(3).

325 Section 29(3) read with s 29(5).
326 Section 29(6).

327 Section 29(7).
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to recover the costs from the defaulting party.’*®

These provisions are useful and
correspond with practice in other countries. Orders of this type are discussed in more
detail in Chapter 8.

The Act also provides that a magistrate’s court is competent to impose any penalty
provided for in the Act.*?’

Finally, the Environment Conservation Act also contains a forfeiture provision. A
court convicting any person of an offence under the Act may declare any vehicle or other
thing by means whereof the offence was committed or which was used in the commission
of the offence, or the rights of such person to the vehicle or other thing, to be forfeited to

the State.**°

This does not affect the rights that any other person may have in respect of
the vehicle or thing concerned, if it is proved that he or she did not know that the vehicle
or thing was used or would be used for the purpose of or in connection with the
commission of the offence concerned or that he or she could not prevent such use.””!
This is similar to the forfeiture clause that appears in the National Parks Act, discussed
above,** and is a useful complement to the regular criminal sanction. The possible

constitutional ramifications of forfeiture clauses are discussed above®”® and in the light of

this it is unlikely that this provision would be problematic.

16.13 Evaluation

The Environment Conservation Act makes use of several enforcement mechanisms in
addition to criminal sanctions, including various types of authorisation and a direction
procedure in section 31A. In addition, it contains provisions providing for augmented
penalties in the case of continuing violations and for rehabilitation of damage caused by

an offence. These are both desirable provisions in environmental legislation.

328 Section 29(8).

329 Section 29(9).

339 Section 30(1).

31 Section 30(2).

332 See §9.12 (supra).
333 At §6.5 (supra).

N
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The Environment Conservation Act contains a good mix of criminal and non-criminal
enforcement measures, and the criminal sanctions are meaningful — the maximum fines
provided for are significant in the case of several offences. Unfortunately, though good
on paper, the Environment Conservation Act has been poorly enforced. For example,
there are apparently numerous examples of persons who have failed to comply with
conditions imposed in their section 22 authorisations (authorisation to carry on identified

334 This undermines the law

activities) who have been allowed to do so with impunity.
and is a situation that needs to be addressed if environmental law is to be taken seriously.
It is all very well having good laws on paper, but inadequate enforcement is a widely
perceived (and with ample justification, it would seem) problem that renders the laws

merely paper laws.

17 Game Theft Act 105 of 1991

The Game Theft Act amends the common law position in respect of ownership of wild
animals to protect owners of game. It is aimed at prevention of the theft and unlawful

hunting, catching and taking into possession of game, and the offences reflect this.

17.1 Entering land with intent to steal game

Any person who enters another person’s land with intent to steal game thereon or to

disperse®® game from that land shall be guilty of an offence.**

This is essentially a
trespass offence with the added requirement of ‘intent to steal’. The latter requirement
entails the offender intentionally effecting a contrectatio;””’ intending to deprive the

owner permanently of the property; knowing that the property is capable of being stolen;

334 Personal communication with several people involved in these processes.

335 This means to ‘break up and scatter’.

336 Section 3(1)(a).

337 See JRL Milton South African Criminal Law and Procedure: Vol III: Common Law Crimes 3 ed (1996)
at 590-598.
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and that he or she is acting unlawfully in taking it.***

The penalty is, in the case of the
court’s being a district magistrates’ court, a maximum fine of R8 000 or two years
imprisonment in default of payment or both in the case of a first conviction. A
subsequent conviction attracts a sentence of a maximum of three years imprisonment.**’
In the case of a regional court, the maximum fine is R40 000 and not more than ten years
imprisonment or both.** A court may also order compensation upon conviction for the

theft of game or malicious damage to property where the property is game.341

17.2 Dispersing or luring away game

Any person who, without entering another person’s land, intentionally disperses or lures

away game from another person’s land is guilty of an offence.***

17.3 Presumption

In a prosecution for an offence under this Act, if it is proved that the accused wrongfully
and unlawfully entered another person’s land upon which there is game or that he
wrongfully and unlawfully dispersed or lured away game from another person’s land, it
shall be presumed that he had the intent to steal game or to disperse or lure away game
from the land, as the case may be, unless the contrary is proved.** It is possible that
reliance on this presumption for the trespass offence may result in the conviction of an
accused despite the presence of reasonable doubt. On the other hand, it would be very
difficult in many cases for the state to prove intent to steal. Nevertheless, given the real
possibility of people straying onto land containing game who are unable to rebut the

presumption, there is a likelihood that this aspect of the presumption would run into

3% Milton op cit at 616.

339 Section 6(a).
340 Section 6(b).
31 Section 7.
342 :

Section 3(1)(b).

33 Section 3(2).
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constitutional trouble. The way around the problem could be to reconsider the
requirements of the offence. It is submitted that the presumption with respect to the
second offence (dispersing or luring game) is safer from constitutional challenge but also
less necessary. It is submitted that the requirement of intention is not really necessary for

the offence and its omission would render the presumption unnecessary.

18 Minerals Act 50 of 1991

Although the Minerals Act is concerned with exploitation of natural resources, one of the
objects of the Act is to regulate the orderly utilisation and rehabilitation of the surface of
the land during and after mining operations. There are, therefore, several provisions in
the Act that can be regarded as environmental law since they are concerned with the
conservation of a natural resource. The offences related to these provisions are as

follows:

18.1 Failure to carry out rehabilitation of surface of land

Section 38(1) requires the holder of a prospecting permit or mining authorisation to carry
out the rehabilitation of the surface of the land in question in accordance with the
applicable environmental management programme, if any; as an integral part of the
prospecting or mining operations concerned; simultaneously with such operations, unless
determined otherwise by the Director: Mineral Development; and to the satisfaction of
the Director. Failure to do so is an offence,*** punishable by a fine (amount not

h3* In addition, such

specified) or imprisonment of not more than one year or bot
offender is subject to a further fine of not more than R1 000 or to further imprisonment
for not more than five days per day for every day upon which he so contravened the

provision concerned or failed to comply with it, up to a maximum of six months in total.

344 Section 60(1)(a)(i).
3 Section 61(1)(a).
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18.2 Failure to submit environmental management programme

Every holder of a prospecting permit nor mining authorisation is required to submit to the
Director: Mineral Development an environmental management programme in respect of
the surface of the land in question for his or her approval. No such operations shall be

346
d.

commenced with before such approval is obtaine Failure to comply with this

provision is an offence and the penalty is as for the previous offence.

18.3 Failure to comply with directives/conditions

In terms of section 41(1), the Director: Mineral Development may issue directives and
determine conditions in relation to the use of the surface of land comprising the subject of
any prospecting permit or mining authorisation in order to limit any damage to or the
disturbance of the surface, vegetation, environment or water sources to the minimum
which is necessary for any prospecting or mining operations or processing of any

material.>*’

No person shall contravene or fail to comply with any such directive or
condition.*® Such failure is an offence and the penalty is as for the offences described

above.

346 Section 39(1). Section 39(4) provides for a temporary authorisation pending approval of the
environmental management programme. The Director may also exempt a holder from one or more of the
provisions of s 39(1): s 39(2).

7 Provided that such directives and conditions shall not be construed as placing the holder of any such
prospecting permit or mining authorisation in a better position vis-a-vis the owner of such land in relation
to the use of the surface thereof.

3 Section 41(2).
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18.4 Offences under regulations

There is a set of general regulations which include provisions dealing with water
pollution arising out of mining operations in terms of the Mines and Works Act.*** The
Mines and Works Act has since been repealed by s 68(1) of the Minerals Act, but the
latter provides, however, that any regulation made under the repealed Act which was in
force immediately prior to the commencement of the Minerals Act shall, notwithstanding
the repeal of the said Act, remain in force until amended or repealed under s 63.%*°

The offences provided for in the regulations are as follows:

(a) Failure to fence off polluted water

It is provided that water containing poisonous or injurious matter in suspension or
solution must be effectually fenced off to prevent inadvertent access to it, and notice
boards shall be put up in suitable places to warn persons from making use of such

1

water.>' Tt is an offence for any person to fail to comply with this regulation.®® The

penalty is a fine (no amount specified) or imprisonment for a period not exceeding six

months or both a fine and such imprisonment.*

(b) Permitting polluted water to escape
It is an offence for any person to permit to escape water containing any injurious matter
in suspension or solution without having been previously rendered innocuous.”>* The

penalty is as for the above offence.

3 The original regulations were published in GN R992 in GG 2741 of 26 June 1970. They have been
amended several times: see PGW Henderson Environmental Laws of South Africa (1996) at 2-469 for full
list of amending regulations. For particular relevance to this discussion, see regulations in GN R 537 in GG
6892 of 21 March 1980.

330 Section 68(2).

! Reg 5.9.1.

332 Section 60(2) of the Minerals Act 50 of 1991.

333 Section 61(1).

%4 Reg 5.9.2.
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(c) Returning of impure effluent to water

It is provided that sand may be extracted from the channel of a stream or river as well as
from a dam, pan or lake, provided that effluent produced from such operations shall not
be returned to any stream, river, dam, pan or lake unless such effluent conforms to the
purity standards laid down by the Department of Water Affairs.*>® Failure to comply with

this provision is an offence, and the penalty is as for the previous offence.

(d) Establishing dumps or slime dams on the bank of watercourses

It is an offence for any person to establish a sand dump or slimes dam on the bank of any
stream, river, dam, pan or lake without the written permission of the Inspector of Mines,
who shall obtain approval therefor from the Government Mining Engineer, and upon such
conditions as the said Inspector may prescribe.”>® The penalty is the same as in respect of

the previous offence.

(e) Failure to prevent escape of oil
It is provided that during prospecting for or recovery of oil, all reasonable measures shall
be taken, to the satisfaction of the Government Mining Engineer, to prevent the escape of

357

oil to the surroundings, either on land or in the sea. Failure to comply with this

regulation is an offence carrying the same penalty as the previous offence.

18.5 Evaluation

The offences under the Minerals Act that can be categorised as environmental crimes are
somewhat unremarkable. One comment that could be made, however, is that the
penalties provided for are mild, given the deep pockets of mining companies and the
potential for serious environmental damage caused by failure to comply with these

provisions.

3% Reg 5.14.1 (1980 amendment).
336 Reg 5.14.3 (1980 amendment).
357 Reg 5.15 (1980 amendment).
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19 Occupational Health and Safety Act 85 of 1993

The purpose of this Act (OHSA) is primarily to provide for the health and safety of
persons at work and for the health and safety of persons in connection with the use of
plant and machinery. It also provides for the protection of persons other than persons at
work against hazards to health and safety arising out of or in connection with the
activities of persons at work. Most offences under the Act are not strictly environmental
offences, but there are some, relating to health and safety of the general public, that will

be discussed here.

19.1 Conducting activities which expose public to hazards to health or safety

Section 9(1) provides that an employer shall conduct his or her undertaking in such a
manner as to ensure, as far as is reasonably practicable, that persons other than those in
his or her employment who may be directly affected by his or her activities are not
thereby exposed to hazards to their health or safety. The duty generally dos not extend to
employees since they are protected by means of various other provisions in the Act. The
duty extends to any member of the public, although those most at risk would be visitors
to the employer’s premises or neighbours.

The section speaks of ‘may be directly affected’, meaning that it is not necessary to
show actual damage or injury but that potential injury would suffice.**® The employer is
also required to take ‘reasonably practicable’ steps, which is determined by balancing the
following factors: the severity and scope of the risk; the state of knowledge concerning
the risk; the ability to remove or mitigate; and the cost of such removal.** The penalty
for this offence is a maximum fine of R50 000 or imprisonment for not more than one

360
h.

year or bot This has been described as ‘ludicrously small’.**!

¥ MG Cowling ‘Offences relating to health and safety’ in JRL Milton & MG Cowling South African
Criminal Law and Procedure: Vol II1: Statutory Offences 2 ed (1997) at K5-10.

%% Cowling op cit at K5-7.

360 Section 38(1)(a).

361 Cowling op cit at K5-46.
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19.2 Doing anything threatening the health or safety of any person

Section 38(1)(p) makes it an offence for a person wilfully or recklessly to do anything at
a workplace or in connection with the use of plant or machinery which threatens the

health or safety of any person. The penalty is as for the previous offence.

19.3 Offences under regulations

The Minister of Labour has made regulations for hazardous chemical substances (HCS)

in terms of section 43 of the Act.>®?

These regulations require the following:
a Provision of information and training to employees exposed to HCS;
o Obedience of persons exposed to HCS to lawful instructions relating to various
matters, for example cleaning up and disposal of HCS;
o Assessment of potential exposure;
O Air monitoring;
0 Medical surveillance;
a Provision of respirator zone;
o Keeping of records;
a Control of exposure to HCS;
a Provision of personal protective equipment and facilities;
o Maintenance of control measures;
o Labelling, packaging, transportation and storage in accordance with SABS
standards;
o Effective disposal of HCS.
The penalty for non-compliance with any of the regulations is an unspecified fine or
imprisonment for not more than six months. In the case of a continuous offence, an
additional fine may be levied of R200 per day on which the offence continues or

additional imprisonment of one day for each day that the offence continues, with a

362 GNR1179 in GG 16596 of 25 August 1995.
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363

maximum of ninety days.”” This corresponds with the provision in the Act for penalties

in regulations.*®*

19.4 Vicarious liability

Section 37 provides for vicarious liability as follows: whenever an employee does or
omits to do any act which it would be an offence in terms of this Act for the employer of
such employee to do or omit to do, then the employer him or herself shall be presumed to
have done or omitted to do that act, and shall be liable to be convicted and sentenced in
respect thereof. The presumption can be rebutted if it is proved that*® in doing or
omitting to do the act the employee was acting without the connivance or permission of
the employer; it was not under any condition or in any circumstance within the scope of
the authority of the employee to do or omit to do an act, whether lawful or unlawful, of
the character of the act or omission charged; and all reasonable steps were taken by the
employer to prevent any act or omission of the kind in question. It shall not be accepted
as sufficient proof of having taken all reasonable steps to prevent the act or omission that
the employer issued instructions forbidding any act or omission of the type in question.”®

In the light of the decision in S v Coetzee,’®’

this provision may well be problematic.
A firm opinion on this matter will not be expressed here, however, since the question of

vicarious liability will be dealt with in more detail in Chapter 10.
Evaluation
The above analysis indicates quite strongly that the criminal sanction is the primary mode

of enforcement utilised in pre-1994 national legislation, strongly indicative of the

‘command and control’ regulatory approach. Some enactments do make use of devices

3 Reg 16.

364 Section 43(4).

365 The Act does not specify this, but presumably the onus of proving this is on the employer.
366 Section 37(1).

367 1997 (3) SA 527 (CC), discussed in Chapter 3.
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like directives/directions and the like, which is an effective and efficient manner of
ensuring compliance with the goals of legislation. Penalties are, by and large,
unimaginative, although there are several Acts which provide for fines for continuing
offences and the Sea-Shore Act and Environment Conservation Act provide for
compensation for damage. A number of Acts provide for forfeiture of objects used in the
commission of the offence.

Not only are the sentencing options frequently not wide, but the maximum penalties
provided for are often worryingly small, sometimes literally rendering the use of criminal
sanctions a waste of money (the Atmospheric Pollution Prevention Act is a case in point).

Another interesting feature is the summary enquiry procedure provided for in some of
the marine pollution statutes. Why this process is not used in more legislation is
somewhat of a mystery, although there is no record of the procedure having been used as
yet.

Bearing these observations in mind, attention will now be given to the post-1994
national environmental legislation in order to ascertain if similar trends can be found
there, or whether, in particular, more innovative use has been made of enforcement

machinery other than the criminal sanction.



Chapter 5

An examination of environmental crimes and their
enforcement in South Africa:
Part Two — Post-1994 National Legislation

1994 saw the onset of a new legal and Constitutional regime in South Africa, with the
first democratic government elected by the whole population and the adoption of a
justiciable Bill of Rights in a new Constitution. The impact of this Constitution on
criminal enforcement of law has been discussed in Chapter 3. With the new government,
new policy priorities have been adopted and several new environmental enactments have
been promulgated since 1994. The main impetus in certain instances has been primarily
environmental, but a common theme in much of the legislation has been the furtherance
of socio-economic rights of the people and increased equity in access to natural
resources, particularly in marine resources, forests and water.

Given the presence of the Bill of Rights, one would expect that compliance and
enforcement measures in the new legislation would be less reliant on presumptions and
reverse-onus provisions. In addition, given worldwide trends away from the ‘command
and control’ regulatory paradigm, one might also expect that more innovative
enforcement and compliance instruments would be included in this legislation.

These expectations will be assessed by examining the legislation, and in particular the

enforcement and compliance provisions, in more detail below.
Analysis of the legislation
1 Development Facilitation Act 67 of 1995

This Act is aimed at the provision of extraordinary measures for reconstruction and

development and contains principles relating to land development. There are some
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provisions in the Act dealing with environmental factors that have to be taken into
account in the development planning process. There are no offences under this Act that

could be regarded as environmental offences.'

2 Water Services Act 108 of 1997

This Act is concerned with the provision for the rights of access to basic water supply and
basic sanitation. The Act essentially provides a framework for the supply of water
services, providing for bodies or institutions like water services providers, water services
authorities and others. It is not, by and large, directly concerned with environmental
matters, but there are some features of the Act that could be said to constitute

environmental law. The relevant offences in the Act for present purposes are:

2.1  Wasteful use of water

According to section 82(1), no person may continue the wasteful use of water after being
called upon to stop by the Minister,” a Province or any water services authority.3 Water
services authorities are required to make by-laws which provide for, inter alia, the
prevention of wasteful use of water,® but the Act does not otherwise provide for the
wasteful use of water. The power of the Minister or Province to call upon persons to stop
the wasteful use of water is not expressly provided for in the Act. Section 82(1), then,
appears to be a ‘stand-alone’ provision — it is not providing for an offence arising out of
failure to comply with another provision in the Act.

There is no specific penalty provided in the Act — section 82(2) provides that any
person who contravenes s 82(1) is guilty of an offence and liable, on conviction, to a fine

or to imprisonment or to both such fine and imprisonment.

' In fact, the only offences relate to the functioning of development tribunals (s 21).

Minister of Water Affairs and Forestry.
> A water services authority is a municipality, including a district or rural council as defined in the Local
Government Transition Act 209 of 1993, responsible for ensuring access to water services (s 1).

4 Section 21(1)(g).
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2.2 Prohibited use of water and disposal of effluent

No person may intentionally use water or dispose of effluent in contravention of section 6
or 7.> Section 6 provides that no person may use water services from a source other than
a water services provider® nominated by the water services authority having jurisdiction
in the area in question, without the approval of that water services authority. Section 7
provides that no person may obtain water for industrial use from any source other than
the distribution system of a water services provider nominated by the water services
authority having jurisdiction in the area in question, without the approval of that water
services authority.” In addition, no person may dispose of industrial effluent in any
manner other than that approved by the water services provider nominated by the water
services authority having jurisdiction in the area in question.® The penalty is as for the

previous offence.

2.3 Vicarious liability

According to s 82(3), whenever an act or omission by any employee or agent constitutes
an offence in terms of this Act, and takes place with the express or implied permission of
any employer, the employer shall, in addition to the employee or agent, be liable to
conviction for that offence; or if it would constitute an offence by the employer in terms
of the Act, that employee or agent shall in addition to that employer be liable to
conviction for that offence. This provision may be problematic. The concept of

vicarious liability is discussed in Chapter 10.

> Section 82(1)(c).
6 A water services provider is any person who provides water services to consumers or to another water
services institution, but does not include a water services intermediary (s 1).

Section 7(1).

8 Section 7(2).
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2.4 Evaluation

The Water Services Act is concerned mainly with the provision of services and the
establishment of an institutional framework to this end. Consequently, the enforcement
and compliance aspects of the Act are of a somewhat peripheral nature. Other than a
questionable vicarious liability clause, there is nothing remarkable about the criminal

provisions in this Act.

3 Marine Living Resources Act 8 of 1998

The long title of this Act sets out its objectives as to provide for the conservation of the
marine ecosystem, the long-term sustainable utilisation of marine living resources and the
orderly access to exploitation, utilisation and protection of certain marine living
resources; and for these purposes to provide for the exercise of control over marine living
resources in a fair and equitable manner to the benefit of all the citizens of South Africa.
To this end, this Act regulates sea fisheries in South Africa and largely replaces the Sea
Fishery Act 12 of 1988 which was the previous legislation dealing with this matter. The
operation of the Act will become apparent from consideration of the offences provided

for in the Act, which relate to most issues covered in the Act. The offences are:

3.1 Fishing without permit (see also s 18)

Section 58(1)(a) provides that any person who undertakes fishing or related activities in
contravention of a provision of section 13 is guilty of an offence and liable on conviction
to a fine not exceeding two million rand, or to imprisonment for a period not exceeding
five years. Section 13 provides that no person shall exercise any right granted in terms of
section 18 or perform any other activity in terms of this Act unless a permit has been
issued by the Minister to such person to exercise that right or perform that activity.

Section 13(3) provides that the holder of a permit shall at all times have that permit

?  Section 18 deals with the procedure for the granting of rights.
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available for inspection at the location where the right or activity in respect of which the
permit has been issued, is exercised. Read together, then, sections 58(1) and 13 prohibit
fishing or related activities without a permit. The elements of this offence are (i) fishing

or related activities and (ii) without a permit.

(1) fishing or related activities

‘Fishing’ is defined in s 1 as—

(a) searching for, catching, taking or harvesting fish or an attempt to any such activity;

(b) engaging in any other activity which can reasonably be expected to result in the

locating, catching, taking or harvesting of fish;

(c) placing, searching for or recovering any fish aggregating device'® or associated gear,

including radio beacons;

(d) any operation in support or in preparation of any activity described in this definition;

or

(e) the use of an aircraft'' in relation to any activity described in this definition.

‘Related activities’ is also defined in s 1, as including —

(a) storing, buying, selling, transshipping, processing or transporting of fish or any fish
product taken from South African waters up to the time it is first landed or in the
course of high seas fishing;

(b) on-shore storing, buying, selling or processing of fish or any fish product from the
time it is first landed;

(c) refuelling or supplying fishing vessels, selling or supplying fishing equipment or
performing any other act in support of fishing;

(d) exporting and importing fish or any fish product; or

' This is an artificially made or partially artificially made floating, submerged or semi-submerged device,
whether anchored or not, intended to aggregate fish, including any natural floating object on which a device
has been placed to facilitate its location (s 1). ‘Aggregate’ means ‘collect together’ (The Concise Oxford
English Dictionary of Current English 7" ed (1982)).

""" This means any craft capable of self-sustained movement through the atmosphere and includes a

hovercraft (s 1).
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(e) engaging in the business of providing agency, consultancy or other similar services

for and in relation to fishing or a related activity.

(11) permit
The different types of permit that are provided for are as follows:
o Subsistence fishing permit;'*
o Recreational fishing permit;'
o Commercial fishing permit;'*
o Local fishing vessel licence;'
16

o Foreign fishing vessel licence;

0 High seas fishing licence."’

3.2 Fishing in contravention of conditions of authorisation

It is an offence for ay person to undertake fishing or related activities in contravention of
the conditions of any right of access, other right, licence or permit granted or issued in
terms of Part 1, 2 or 3 of Chapter 3,'® or an authorisation to undertake fishing or related
activities in terms of Part 6 or 7 of Chapter 3, but excluding section 39(5)."” The various
Parts of Chapter 3 referred to in this offence provide as follows:

Part 1  Fisheries Planning

Part 2  Local Fishing

Part 3 Commercial Fishing

Part 6 Foreign Fishing

12 Referred to in section 19.

3 Referred to in section 20.

" This is not provided for expressly — but section 21 provides for commercial fishing rights. Read with
section 13, there must be a commercial fishing permit.

Section 23.

Section 39.

Section 41.

18 Section 58(1)(a)(ii).

1% Section 58(1)(a)(iii).
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Part 7 High Seas Fishing.

The penalty is as for the previous offence.
3.3 Contravention of an international management or conservation measure

Any person who contravenes a provision of an international conservation and
management measure inside or outside South African waters by means of a vessel
registered in the Republic shall be guilty of an offence and liable on conviction to a fine
not exceeding three million rand.** The Act defines ‘international conservation and
management measures’ as measures to conserve or manage one or more species of
marine living resources contained in international conventions, treaties or agreements, or
that are adopted or applied in accordance with the relevant rules of international law as
reflected in the United Nations Convention on the Law of the Sea, whether by global,
regional or subregional fishery organisations and which measures are binding on the
Republic in terms of international law.?! This clearly envisages a number of measures
provided for by a number of international instruments, which raises the possibility that
this prohibition may not be sufficiently precise to satisfy the principle of legality. It
would have been better, it is submitted, had the Act expressly listed (perhaps in a

Schedule) the provisions of which contravention is regarded as an offence by this section.
3.4 Contravention of provisions of high seas fishing licence/permit
Any person who contravenes the conditions imposed in a high seas fishing permit or high

seas fishing vessel licence, shall be guilty of an offence and liable on conviction to a fine

not exceeding three million rand.”

2 Section 58(2)(a). This subsection also prohibits failure to comply with any provision of Part 7 of
Chapter 3. This Part deals with high seas fishing. The contraventions that are contemplated in this Part are
also prohibited elsewhere — the prohibition of fishing without a permit (discussed above) and contravention
of section 41 (see below).

21

Section 1.

2 Section 58(2)(b).
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3.5 Fishing without foreign fishing vessel licence

Section 39(1) prohibits any foreign fishing vessel from being used for fishing or related
activities in South African waters unless a foreign fishing vessel licence has been issued
to such vessel. If a fishing vessel is used in contravention of this prohibition or of any
condition of a foreign fishing vessel licence, the master, owner and charterer of that
fishing vessel shall each be guilty of an offence, and liable on conviction to a fine not
exceeding five million rand.**

Some of the elements of the offence have been described above (the meaning of
‘fishing’ and the permit requirement). The offence also envisages the involvement of a
‘foreign fishing vessel’ and fishing in ‘South African waters’. Determining the meaning
of ‘foreign fishing vessel’ requires perusal of four definitions in the Act (s 1). A foreign
fishing vessel means any fishing vessel other than a local fishing vessel. A ‘local fishing
vessel’ means any fishing vessel registered in the Republic which is—

(a) wholly owned and controlled by one or more South African persons;

(b) wholly owned by the State;

(c) wholly owned and controlled by any body corporate, society or other association of
persons incorporated or established under the laws of the Republic and in which the
majority of the shares and the voting rights are held and controlled by South African
persons; or

(d) wholly owned by a body corporate designated as an authorised body corporate by the
Minister.

A ‘fishing vessel’ means any vessel, boat, ship or other craft which is used for, equipped

to be used for or of a type that is normally used for fishing or related activities, and

includes all gear, equipment, stores, cargo and fuel on board the vessel; and ‘vessel’
includes any canoe, lighter, floating platform, decked boat, carrier vessel, vessel equipped
with an inboard or outboard motor or any other craft, whether a surface craft or

submarine.

2 Section 39(5).
2 Section 50(3).
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‘South African waters’ means the seashore, internal waters, territorial waters, the
exclusive economic zone, and in relation to the sedentary species as defined in Article 77
of the United Nations Convention on the Law of the Sea,25 the continental shelf as
defined in section 7 of the Maritime Zones Act®® and such waters include tidal lagoons
and tidal rivers in which a rise and fall of the water level takes place as a result of the
tides.

The persons who may be liable for this offence are defined in s 1 as follows: ‘Master’
means, in relation to a vessel, aircraft or other craft, the person having lawful command
or charge, or for the time being in charge, of the vessel, aircraft or other craft, as the case
may be, including a person who has principal responsibility for fishing on board, but does
not include a pilot aboard a fishing vessel solely for the purpose of providing navigational
assistance. ‘Owner’ means any person exercising or discharging or claiming the right or
accepting the obligation to exercise or discharge any of the powers or duties of an owner
whether on his or her own behalf or on behalf of another, including a person who is the
owner jointly with one or more other persons and the manager, director, secretary, or
other similar officer or any person purporting to act in such a capacity, of any body
corporate or company which is an owner. ‘Charterer’ is not defined in the Act, but a
dictionary definition is the person who hires the ship.”’

The heavy penalty provided for contravention of this provision reflects the serious
problem of foreign fishing in South African waters and the seriousness with which the

state views such occurrences.

3 <Sedentary species’ is defined in the Act (s 1) as organisms which, at the harvestable stage, either are

immobile on or under the seabed, or are unable to move except in constant physical contact with the seabed
or the subsoil. This accords with the Convention’s definition in Article 77(4).

% Act 15 of 1994. This Act defines the continental shelf with reference to the Convention on the law of
the Sea. The Convention’s definition of continental shelf is very long and complicated and it is not

necessary to reproduce it here: for the definition, see

http://www.globelaw.com/LawSea/ls82 2.htm#article 76_definition_of the contin
(accessed 28 November 2001).
" The Concise Oxford English Dictionary of Current English 7" ed (1982).
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3.6 Possession of prohibited gear

No person shall use, possess or have control of—

(a) any net or trap, the mesh size of which does not conform to the prescribed minimum
mesh size;

(b) any gear which does not conform to the standards that may be prescribed for that type
of gear; or

(c) any gear which is prohibited in terms of the Act.*®

‘Net’ means a fabric of rope, cord, twine or other material knotted or woven into
meshes by which fish can be taken. A ‘trap’ is an enclosure, not being a net, that may be
used to take fish. ‘Gear’ means, in relation to fishing, any equipment, implement or other
object that can be used in fishing, including any net, rope, line, float, trap, hook, winch,
aircraft, boat or craft carried on board a vessel, aircraft or other craft.”’ The Minister may
make regulations, inter alia, prescribing fisheries management and conservation
measures, including mesh sizes, gear standards, minimum species sizes, closed seasons,
closed areas, prohibited methods of fishing or gear and schemes for limiting entry into all
or any specified fisheries.”® Chapter 4 of general regulations made under the Act in 1998
deals in detail with prohibited gear and nets and mesh sizes.”'

The penalty is as for the previous offence and, once again, reflects the seriousness with
which the authorities view the use of prohibited gear. Bearing in mind that the fine of
five million rand is a maximum, not every use of prohibited gear will attract such a
penalty, but the use of some types of gear (driftnets, for example) is a serious

environmental problem.*?

2 Section 45.

2 Section 1.

3% Section 77(2)(e).

' GN R1111 in GG 19205 of 2 September 1998 as amended by GN R27 in GG 20796 of 14 January
2000.

32 See below.
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3.7 Diriftnet fishing

Except on the authority of a permit issued by the Minister—

(a) no vessel shall be used for or to assist in any driftnet fishing activities;

(b) no person shall engage or assist in any driftnet fishing activities; and

(c) no person on board a local fishing vessel or a foreign fishing vessel in respect of

which a foreign fishing vessel licence has been issued, shall be in possession of a

driftnet or part thereof.”

A “driftnet’ is a gillnet or other net or a combination of nets, the purpose of which is to
enmesh, entrap or entangle fish by drifting on the surface of or in the water, irrespective
of whether it is used or intended to be used while attached to any point of land or the
seabed or to any vessel.

The penalty is as for the previous offence and its seriousness can be explained by the
serious environmental problem posed by these nets.** It is a problem that requires severe

deterrent penalties to curb.

3.8 Fishing within a radius of one nautical mile of a fish aggregating device

No person shall fish within a radius of one nautical mile from a designated fish
aggregating device without the permission of the Minister and unless in accordance with
the conditions that he or she may determine.>> The Minister may by notice in the Gazette
declare any fish aggregating device to be a designated fish aggregating device for the

purposes of this section.® The penalty for this offence is as for the previous offence.

3 Section 47.

3 In December 1991 the United Nations General Assembly passed U.N. Resolution 46-215, calling for a
global moratorium on all high-seas driftnet fishing in the world's oceans and enclosed seas. For the
problems of driftnet fishing, see, for example, http://www.earthtrust.org/dnw.html (accessed 28 November
2001).

33 Section 48(4).

36 Section 48(3)(a).
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3.9 Stowage of gear

Gear on board any foreign fishing vessel for which a foreign fishing vessel licence has
not been issued shall be stowed in the prescribed manner while the vessel is within South
African waters.”” In addition, if a foreign fishing vessel is licensed to fish by means of a
particular type of gear in any specific area of the South African waters, it is required to
stow any other gear on board the vessel in the prescribed manner while the vessel is
within that area; and must stow all gear on board the vessel in the prescribed manner
while the vessel is within any other area of the South African waters where it is not
licensed to fish.”® The Minister has the power to make regulations regulating the
navigation of foreign fishing vessels through South African waters, having due regard to
the provisions of the United Nations Convention on the Law of the Sea; and the manner
in which gear is to be stowed aboard such vessels.”” There are as yet no regulations
prescribing how gear is to be stowed.

The penalty is as for the previous offence.

3.10 Contravention of any other provision of this Act

Section 58 makes it an offence to carry out a number of specified offence, but it also
provides that contravention of ‘any other provision of this Act’ (that is, other than those
specified already in section 58) is an offence carrying a maximum fine of two million
rand or five years imprisonment.* The offences that are not specified in section 58 are

(or could be):

w

7 Section 49(1).
¥ Section 49(2).
? Section 77(2)(k).
% Section 58(1)(b).

w

w

N
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3.10.1 Contravention of emergency measures

Section 16 empowers the Minister to take certain emergency measures where fish are
endangered, including suspension of fishing. The Act does not indicate that failure to
comply with the emergency measures is an offence, but this could be included in the

measures when published.

3.10.2 Offences in marine protected area

Section 43 empowers the Minister to declare an area to be a marine protected area. No

person shall in any marine protected area, without permission*'—

(a) fish or attempt to fish;

(b) take or destroy any fauna and flora other than fish;

(c) dredge, extract sand or gravel, discharge or deposit waste or any other polluting
matter, or in any way disturb, alter or destroy the natural environment;

(d) construct or erect any building or other structure on or over any land or water within
such a marine protected area; or

(e) carry on any activity which may adversely impact on the ecosystems of that area.**
The Act does not explicitly make any of these acts an offence, but it would be

nonsensical for them not be offences.

3.10.3 Use of prohibited fishing methods

In terms of section 44, no person shall -
(a) use, permit to be used, or attempt to use any explosive, fire-arm, poison or other
noxious substance for the purpose of killing, stunning, disabling or catching fish, or of

in any way rendering fish to be caught more easily;

1 In terms of s 43(3).
2 Section 43(2).
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(b) carry or have in his or her possession or control any explosive, fire-arm, poison or
other noxious substance for any of the purposes referred to in paragraph (a);or

(c) engage in a fishing or related activity by a method or in a manner prohibited by the
Minister by notice in the Gazette.”

In addition, no person shall land, sell, receive or possess any fish taken by any means in

contravention of this Act.*!
Once again, no explicit provision in the Act declares contravention of this section to

be an offence.

3.10.4 Interference with gear

No person shall—

(a) remove, haul, empty, cast adrift or otherwise interfere with any fishing net, line, pot,
trap, gear, tackle, or other equipment belonging to any other person without the
consent of that person;

(b) place any object in the water, or promote or undertake any activity in a manner so as
to obstruct a fishing operation being carried out by another person;

(c) destroy, damage, displace or move or alter the position of any fishing net, line, pot,
trap, gear, tackle or other fishing equipment, or any buoy, float or other marker
attached to it; or

(d) remove fish from any fishing net, line, pot, trap, gear, tackle or other fishing
equipment belonging to any other person without the consent of that person.*

This prohibition is not explicitly made an offence in terms of the Act.

# Section 44(1).
# Section 44(2).

4 Section 46.
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3.10.5 Destruction of evidence

No person who, being on board any vessel being pursued, about to be boarded or notified
that it will be boarded by a fishery control officer shall throw overboard or destroy any
fish, fish product, gear, explosive, fire-arm, poison, noxious substance, chart, log book,
document or other thing to avoid the seizure thereof or the detection of any contravention
of this Act.** This prohibition is also applicable to vehicles, aircraft, fish processing
plants and other premises.*’

The Act does not explicitly make this an offence.
3.11 Contravention of regulations

The general regulations™ made under the Act contain a number of prohibitions. These
range from prohibitions from fishing in closed seasons® to offences relating to gear and

.50
nets and mesh sizes.

The regulations provide that contravention or failure to comply
with any of the regulations is an offence and that the penalty is a fine (unspecified

amount) or imprisonment for not more than two years.’'
3.12 Enforcement powers of fishery control officers

The Act gives fishery control officers extensive powers in respect of enforcement. They
have extensive powers of search and seizure, both with and without the necessity of a
warrant. The provisions relating to search and seizure would appear to be in compliance

with the requirements of the Constitution, as they require reasonable grounds or

% Section 60(1).

47 Section 60(2).

# GN RI111 in GG 19205 of 2 September 1998, as amended by GN R27 in GG 20796 of 14 January
2000.

* Reg?9.

" Chapter 4.

! Reg 96. See also s 58(4) in the Act.
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reasonable suspicion on the part of the officer that an offence has been or is being
committed, and indicate that the officer may only act where the circumstances are such
that the delay in requesting a warrant would defeat the object of the exercise.>

A fishery control officer also has similar powers beyond South African waters in the

case of hot pursuit.”

3.13 Forfeiture

If any person is convicted of an offence in terms of this Act, the court may, in addition to
any other penalty, order that any fishing vessel, together with its gear, equipment, any
fish caught unlawfully or the proceeds of sale of such fish or any perishables, and any
vehicle or aircraft used or involved in the commission of that offence be forfeited to the
State.”® Provided that the forfeiture is confined to the instrumentalities of the offence or
the fruits of illegal activities (fish caught without a permit, for example) there would
appear to be no problem with this provision and it is, indeed, a desirable provision in the

circumstances.>

3.14 Jurisdiction of courts

Section 70, which speaks for itself, reads as follows:
(1) Any act or omission in contravention of any of the provisions of this Act which is committed—
(a) by any person within South African waters;
(b) outside South African waters by any citizen of the Republic or any person ordinarily resident
in the Republic; or
(c) by any person on board any local fishing vessel;
shall be dealt with and judicial proceedings taken as if such act or omission had taken place in the

territory of the Republic.

52 Section 51.

> Section 52. The notion of ‘hot pursuit’ is regulated by Art 111 of the UNCLOS.

% Section 68.

> See discussion in previous Chapter, at §§2.3 and 6.5.
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(2) Any offence in terms of this Act shall, for purposes in relation to jurisdiction of a court to try the
offence, be deemed to have been committed within the area of jurisdiction of the court in which
the prosecution is instituted.

(3) Notwithstanding anything to the contrary in any other Act, a magistrate’s court shall have

jurisdiction to impose any penalty prescribed by this Act.
This is an important provision, given that many offences in terms of this Act would be
committed in the ocean, thus presenting possible jurisdiction problems for criminal

procedural rules that are designed to deal with offences carried out on land.

3.15 Evidentiary matters

There are several provisions dealing with evidence and providing that furnishing of such
evidence constitutes prima facie proof of the facts therein. This places the onus of
disproving the evidence onto the accused, which constitutes an infringement of the
accused’s rights. Whether or not the provision in question can be saved by the limitations
clause is then the issue that has to be resolved. This is difficult to evaluate outside of a
particular context in which the issue may be raised, but tentative opinions are expressed

below:

3.15.1 Documentary evidence

Chapter 71 empowers the Minister to issue a certificate stating certain specified facts (for
example, that a particular location or area of water was on a specified date within South
African waters, or within an area of South African waters subject to specified conditions).
Such certificate is prima facie evidence of the facts averred therein,”® but the person
issuing the certificate may be required to give oral evidence.”’” The list of matters for

which such certificate may be made™ do not seem to be such that it would be overly

%6 Section 72(1).

°7 Section 72(2).
% That -

(a) a specified vessel was or was not a local fishing vessel or a foreign fishing vessel on a specified date;

(b) a specified vessel or person was or was not on a specified date the holder of any specified licence,

permit, authorisation or certificate of registration;
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onerous for the accused to disprove them. Nor, on the other hand, does it appear that it
would be onerous for the State to prove these acts either. It would seem, then, that the
rationale of the provision is efficiency and whether that would satisfy the limitations

clause is debatable.

3.15.2 Certificate as to location of vessel

A certificate given by a fishery control officer or observer shall be prima facie evidence
in any proceedings in terms of this Act, of the place or area in which a vessel has been at
a particular date and time or during a particular period of time.” The section specifies a
comprehensive list of information that must be supplied by the officer in question, which
indicates that the information certified here is akin to technical evidence of the type
contemplated by s 212(4) of the Criminal Procedure Act, the constitutionality of which
was discussed above and was found to be unproblematic.” It is important that the
accused be given the option of cross-examining the deponent of the document in
question, and this is not explicitly provided for by section 73. It is provided that s 71
applies, with the necessary changes, to this certificate but it is s 72 that provides for oral
evidence to be given. This is a potential problem, unless the right to cross-examine is

implied in s 73.

(c) an appended document is a true copy of the licence, authorisation or certificate of registration for a
specified vessel or person and that specified conditions were those of a licence, permit, authorisation or
certificate of registration issued in respect of a specified vessel or person;

(d) a particular location or area of water was on a specified date within South African waters, or within an
area of South African waters subject to specified conditions;

(e) an appended chart shows the boundaries on a specified date of South African waters, internal waters,
territorial waters, the exclusive economic zone or any area within such waters or zones which is subject
to specified conditions;

(f) a call sign, name or number is that of a particular vessel or has been allotted under any system of naming
or numbering of vessels to a particular vessel; or

(g) a particular position or catch report was given in respect of a specified vessel.

%" Section 73.

50 See above, Chapter 3 §4.3.
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3.15.3 Designated machines

Section 74 provides for proof of readings given by machines or instruments that have
been designated by the Minister, provided that the person making the readings is trained
to dos o and that the machine in question has been checked for correct working order a
reasonable time before and after the readings made for the case in point. This is unlikely
to be problematic, and, indeed, is a sensible section for the reasons given above in

relation to s 212(4) of the Criminal Procedure Act.

3.15.4 Photographic evidence
There is a similar provision for photographic evidence with respect to photographs that
have the date, time and location superimposed onto the photograph at the time the

photograph is taken.®' Once again, the considerations discussed above would apply.

3.15.5 Observation devices®
Section 76 provides for designated observation devices and the prima facie proof of
information produced by such devices. The evaluation of the designated machines

provision would apply with equal relevance here.

3.16 Revocation of permit

Where activities have to be carried out in terms of some sort of authorisation - a permit,
for example — one of the most effective incentives for that person to comply with the
permit conditions is that the permit can be revoked if he or she fails to comply with those
conditions. This is provided for in the Act: section 28 provides that if a holder of any
right, licence or permit in terms of this Act, inter alia, contravenes or fails to comply with
a condition imposed in the right, licence or permit; contravenes or fails to comply with a

provision of this Act; or is convicted of an offence in terms of this Act, the Director-

61 Section 75.
% Section 1 defines as any device or machine placed on a fishing vessel in terms of this Act as a condition
of its licence which transmits, whether in conjunction with other machines elsewhere or not, information or

data concerning the position and fishing activities of the vessel.
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General may request the holder to show cause in writing, within a period of 21 days from
the date of the notice, why the right, licence or permit should not be revoked, suspended,

cancelled, altered or reduced, as the case may be.

3.17 Evaluation

It is clear from analysis of this Act that the primary modes of enforcement are permit and
criminal sanctions. Carrying out of activities without a permit or in contravention of the
permit conditions is an offence and, in addition, grounds for the cancellation of the
permit. The Act does not provide for alternative methods of enforcement, however,
which might in certain circumstances be much more efficient than criminal prosecution.

As far as criminal prosecution is concerned, the Act facilitates this for the State by
providing for several facts to be presumed given in specified circumstances, most of
which are unlikely to present constitutional problems given the nature of the evidence and
the ability of the accused to rebut such evidence.

Another noteworthy aspect of the Marine Living Resources Act is that the maximum
penalties provided for are significantly large, indicating the seriousness with which
offences under the Act are seen. The penalties provided for in this Act are much larger

than any penalty provided for in pre-1994 legislation.

4 National Water Act 36 of 1998

The long title of this Act provides that the major objective of the Act is to provide for
fundamental reform of the law relating to water resources. This Act provides for a
movement away from the inequitable, riparian rights-based approach to water access to a
more equitable approach which sees the state as the trustee of water in the Republic.
Other noteworthy features of the Act are the provision for devolved catchment
management of water resources and recognition of the water needs of the environment.
The Act provides for a number of offences. Those which are not merely

administrative or not aimed directly at environmental conservation are as follows:
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4.1 Use of water otherwise than as permitted

No person may use water otherwise than as permitted under this Act.”> What at first
glance appears to be a straightforward prohibition becomes considerably more complex
when the concept of ‘water use’ is examined.

According to section 21, water use includes -

(a) taking water from a water resource;

(b) storing water;

(c) impeding or diverting the flow of water in a watercourse;

(d) engaging in a stream flow reduction activity contemplated in section 36;**

(e) engaging in a controlled activity identified as such in section 37(1) or declared under section
38(1);

(f) discharging waste or water containing waste into a water resource through a pipe, canal, sewer,
sea outfall or other conduit;

(g) disposing of waste in a manner which may detrimentally impact on a water resource;

(h) disposing in any manner of water which contains waste from, or which has been heated in, any
industrial or power generation process;

(i) altering the bed, banks, course or characteristics of a watercourse;

(j) removing, discharging or disposing of water found underground if it is necessary for the efficient
continuation of an activity or for the safety of people; and

(k) using water for recreational purposes.

Two important terms used in this section are ‘watercourse’ and ‘water resource’. A
‘watercourse’ is a river or spring; a natural channel in which water flows regularly or
intermittently; a wetland, lake or dam into which, or from which, water flows; and any
collection of water which the Minister may, by notice in the Gazette, declare to be a
watercourse, and a reference to a watercourse includes, where relevant, its bed and

65 . . 66
banks.” A ‘water resource’ includes a watercourse, surface water, estuary or aquifer.

8 Section 151(1)(a).

6 A stream flow reduction activity is use of land for afforestation which has been or is being established
for commercial purposes; and any other activity so declared by the Minister: s 36(1).

6 Section 1.

% Ibid. An ‘estuary’ is a partially or fully enclosed body of water which is open to the sea permanently or

periodically; and within which the sea water can be diluted, to an extent that is measurable, with fresh water
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Section 22 provides for permissible water use. Any water use requires a licence unless
it falls into one of the following categories:
a Itis permissible under schedule 1;
o It is permissible as a continuation of an existing lawful use;
a It is permissible under general authorisation issued under s 39; or
o The licence requirement has been dispensed with by the responsible authority.®’
Schedule 1 contains a list of water uses that do not require a licence under s 22. They
are as follows:
o The taking of water for reasonable domestic use in that person’s household,
directly from any water resource to which that person has lawful access;
a The taking of water for use on land owned or occupied by that person, for -
o reasonable domestic use;
o small gardening not for commercial purposes; and
o the watering of animals (excluding feedlots) which graze on that land
within the grazing capacity of that land, from any water resource which is
situated on or forms a boundary of that land, if the use is not excessive in
relation to the capacity of the water resource and the needs of other users;
o The storing and use of run-off water from a roof;
o In emergency situations, the taking of water from any water resource for human
consumption or firefighting;
a For recreational purposes -
o use the water or the water surface of a water resource to which that person
has lawful access; or
o portage any boat or canoe on any land adjacent to a watercourse in order
to continue boating on that watercourse; and

a Discharge -

drained from land (ibid). An ‘aquifer’is a geological formation which has structures or textures that hold
water or permit appreciable water movement through them (ibid).

67 Responsible authority’ is defined in s 1 as, in relation to a specific power or duty in respect of water
uses, if that power or duty has been assigned by the Minister to a catchment management agency, that

catchment management agency; or if that power or duty has not been so assigned, the Minister.
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o waste or water containing waste; or
o run-off water, including stormwater from any residential, recreational,
commercial or industrial site,
into a canal, sea outfall or other conduit controlled by another person authorised
to undertake the purification, treatment or disposal of waste or water containing
waste, subject to the approval of the person controlling the canal, sea outfall or
other conduit.

Other permissible water use without a licence is an existing lawful water use. This is
as the name suggests and is essentially a water use which took place within two years
immediately before the date of commencement of the Act, and which is lawful in terms
of legislation in force immediately before the commencement of the new Act.”® An
existing lawful water use is not necessarily indefinite in its duration, and such users may
be required to apply for a licence in terms of the Act.

The third form of permissible unlicensed water use is water use under a general
authorisation. A general authorization is made under s 39, which provides that a
responsible authority may, subject to Schedule 1, by notice in the Gazette (a) generally;
(b) in relation to a specific water resource; or (c) within an area specified in the notice,
authorise all or any category of persons to use water, subject to any regulation and any
conditions imposed under the Act. A general authorization, then, is akin to a ‘blanket
licence’, which is granted without the need for those benefiting to apply. General
authorizations have been issued and the offences under these authorizations are discussed
below.*

It is beyond the scope of this work to consider the notion of water use in detail, but let
us consider an example to illustrate the possible conceptual difficulties that arise with
respect to water use. One of the types of water use included in s 21 is disposing in any
manner of water which contains waste from, or which has been heated in, any industrial
or power generation process. According to Schedule 1, however, discharge of water

containing waste is a permissible use if such discharge is made into canal, sea outfall or

68 Section 32. See also ss 33-35.
% (Infra) at 173-5.
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other conduit controlled by another person authorised to undertake the purification,
treatment or disposal of waste or water containing waste, subject to the approval of the
person controlling the canal, sea outfall or other conduit. This scenario would cover most
industrial wastewater emissions, which are discharged into municipal sewers. Such
discharge would typically be regulated by municipal by-laws which would set standards
for the quality of the wastewater that can be discharged into the sewers. The upshot of
this is that persons discharging wastewater under such circumstances would not require a
licence under the National Water Act but would require the permission of the person in
charge of the sewer system.

On the other hand, those persons who discharge waste or wastewater directly into a
water resource by means of a pipe or conduit or similar manner, would require a licence
to do this, which would typically set out the standards with which the effluent would be
required to comply. A licence would not be required, however, where the discharge fell
within the ambit of a general authorisation under s 39. The general authorisation dealing
with discharge of waste’® requires compliance with certain effluent standards.

Returning to the offence of water use otherwise as permitted, then, this essentially
amounts to water use without a licence, where such licence is necessary. Failure to
comply with the conditions or standards of an unlicensed water use (under a general
authorisation, for example) is a separate offence discussed immediately below.

The penalty for this offence, and for all offences under the Act, is, on the first
conviction, a fine or imprisonment for a period not exceeding five years, or both a fine
and such imprisonment and, in the case of a second or subsequent conviction, a fine or

imprisonment for a period not exceeding ten years or both.”!

" Discussed below, 173-4.
I Section 151(2).
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4.2  Failure to comply with condition attached to permitted water use

No person may fail to comply with any condition attached to a permitted water use under
the Act.”” Section 29 provides that a responsible authority may attach conditions to every
general authorisation or licence. The section contains a comprehensive list of conditions
which can be imposed for different licences and authorizations. For example, a permit
relating to return flow and discharge or disposal of waste may specify a water resource to
which it must be returned or other manner in which it must be disposed of; specifying
permissible levels for some or all of its chemical and physical components; specifying
treatment to which it must be subjected, before it is discharged; and specifying the
volume which may be returned.”

The penalty for this offence is the same as for the previous offence.
4.3 Failure to comply with directive

No person may fail to comply with a directive issued under section 19, 20, 53 or 118.
The latter (s 118) deals with dams that are regarded as safety risks. This is not directly
relevant to the current enquiry. The others are all important provisions for environmental
law. The penalty for this offence is as for the previous offence.

Section 19 deals with the prevention and remedying of effects of pollution. It places a
duty on the owner of land, a person in control of land or a person who occupies or uses
the land on which any activity or process is or was performed or undertaken; or any other
situation exists, which causes, has caused or is likely to cause pollution of a water
resource, to take all reasonable measures to prevent any such pollution from occurring,
continuing or recurring. Such measures may include measures to -

o cease, modify or control any act or process causing the pollution;
a comply with any prescribed waste standard or management practice;

QO contain or prevent the movement of pollutants;

2 Section 151(1)(c).
3 Section 29(1)(c).
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o eliminate any source of the pollution;

o remedy the effects of the pollution; and

o remedy the effects of any disturbance to the bed and banks of a watercourse.”*

A catchment management agency may direct any person who fails to take the required
measures commence taking specific measures before a given date; diligently continue
with those measures; and complete them before a given date.”” Failure to to comply, or
comply inadequately with this directive allows the catchment management agency to take
the measures it considers necessary to remedy the situation,”® and to recover all costs
incurred as a result of it acting jointly and severally from the persons listed in the
section.”’

Failure to comply with a s 19 directive, them is not only an offence but also lays the
offender open to liability for the costs incurred in remedying the situation that was the
subject of the directive. This is an important provision in that it provides for an effective
alternative to the criminal sanction that is less onerous to use than criminal prosecution.
A person who is carrying on an activity that is polluting water may be prosecuted under

the Act,”® but it may in certain circumstances be more effective for the responsible

authority to issue a directive under s 19, requiring the person to stop the polluting activity

™ Section 19(2).
> Section 19(3).
76 Section 19(4).

7 Section 19(5).These persons are —

(a) Any person who is or was responsible for, or who directly or indirectly contributed to, the pollution or
the potential pollution;

(b) the owner of the land at the time when the pollution or the potential for pollution occurred, or that
owner’s successor-in-title;

(c) the person in control of the land or any person who has a right to use the land at the time when -
(i) the activity or the process is or was performed or undertaken; or
(ii) the situation came about; or

(d) any person who negligently failed to prevent -
(i) the activity or the process being performed or undertaken; or
(ii) the situation from coming about.

8 See below.
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and to clean up any pollution that has already occurred, than to resort to prosecution. Of
course, the two courses of action are not mutually exclusive. A person to whom a
directive has been issued is not exempt from prosecution under the Act.

Section 20 deals with emergency incidents. An ‘incident’ includes any incident or
accident in which a substance pollutes or has the potential to pollute a water resource; or
has, or is likely to have, a detrimental effect on a water resource.” ‘Emergency’ is not
defined. This section sets out steps for the responsible person to take in the case of an
emergency incident, including notification of specified officials and clean-up measures.
The ‘responsible person’ includes any person who is responsible for the incident; owns
the substance involved in the incident; or was in control of the substance involved in the
incident at the time of the incident.*” The catchment management agency may direct the
responsible person to take measures to deal with the incident. Failure to comply with the
directive is an offence and it also allows the catchment management agency to take
measures to remedy the situation, and to claim costs from every responsible person
jointly and severally.

Section 53 provides that a responsible authority may, by notice in writing to a person
who contravenes any provision of Chapter 4 (which regulates water use); a requirement
set or directive given by the responsible authority under this Chapter; or a condition
which applies to any authority to use water, direct that person, or the owner of the
property in relation to which the contravention occurs, to take any action specified in the
notice to rectify the contravention, within the time (being not less than two working days)
specified in the notice or any other longer time allowed by the responsible authority. If
the action is not taken within the time specified in the notice, or any longer time allowed,
the responsible authority may carry out any works and take any other action necessary to
rectify the contravention and recover its reasonable costs from the person on whom the
notice was served; or apply to a competent court for appropriate relief.*! Failure to

comply with such a directive is an offence. The observations made above about the

7 Section 20(1).
80 Section 20(2).
81 Section 53(2).



The protection of the environment through the use of criminal sanctions 171
Chapter 5 Analysis of SA provisions: Post-1994 national legislation

benefits of using a directive process rather than criminal prosecutions apply with equal

relevance to this provision.

4.4 Tampering or interfering with waterwork

No person may unlawfully and intentionally or negligently tamper or interfere with any
waterwork or any seal or measuring device attached to a waterwork.”> A waterwork is
defined as including any borehole, structure, earthwork or equipment installed or used for

or in connection with water use.® The penalty is the same as for the previous offence.

4.5 Refusal to perform duty

No person may intentionally refuse to perform a duty, or obstruct any other person in the
exercise of any power or performance of any of that person’s duties in terms of this Act.**

The penalty is the same as for the previous offence.

4.6 Pollution of water resource

No person may unlawfully and intentionally or negligently commit any act or omission

85 Pollution’ means the direct or

which pollutes or is likely to pollute a water resource.
indirect alteration of the physical, chemical or biological properties of a water resource so
as to make it -
a less fit for any beneficial purpose for which it may reasonably be expected to be
used; or
o harmful or potentially harmful -
o to the welfare, health or safety of human beings;

o to any aquatic or non-aquatic organisms;

0

2 Section 151(1)(e).
Section 1.

* Section 151(1)(h).
> Section 151(1)().

0

0
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o to the resource quality; or
o to property.®
This is a widely-phrased prohibition, if the definition of pollution is taken into

account. First, it does not have to be an act that in fact pollutes but merely one which is
likely to pollute. Second, whether an act is polluting can be determined either by
reference to whether the act has rendered the water less fit for its expected use, which
would require proof of the water quality before the incident, or whether it is harmful or
potentially harmful. The mens rea is also made explicit in this prohibition, clearly
excluding strict liability but providing for a minimum of negligence.

The penalty is the same as for the previous offence.

4.7 Detrimentally affecting water resource

No person may unlawfully and intentionally or negligently commit any act or omission
which detrimentally affects or is likely to affect a water resource.®’ If the pollution
prohibition is not wide enough, this prohibition is a very broad back-up. In this case, it is
not necessary to prove ‘pollution’ in the sense that is defined but merely detrimental
effect, which is not defined in the Act and could be very widely construed. Once again,

fault is specified as including negligence. The penalty is as above.

4.8 Failure to comply with temporary restriction

Schedule 3 of the Act sets out the powers and duties of catchment management agencies
on assignment or delegation. In terms of item 6 in Schedule 3, if a catchment
management agency on reasonable grounds believes that a water shortage exists or is
about to occur within an area it may, despite anything to the contrary in any authorisation,
by notice in the Gazette or by written notice to each of the water users in the area who are

likely to be affected -

8 Section 1.

¥ Section 151(1)()).
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a limit or prohibit the use of water;

QO require any person to release stored water under that person’s control;

a prohibit the use of any waterwork; and

o require specified water conservation measures to be taken.
Failure to comply with a temporary restriction on the use of water in terms of item 6 of
Schedule 3 is an offence® attracting the same penalty as the other offences described

here.

4.9 Offences under regulations

Various sections in the Act empower the Minister to make regulations dealing with
various issues. For example, section 26 deals with regulations relating to water use.
Section 69 regulates the making of regulations and provides that any regulation made
under the Act may provide that a contravention of or failure to comply with a regulation
is an offence and that any person found guilty of the offence is liable to a fine or to
imprisonment for a period not exceeding 5 years."

Several sets of regulations have been made under the Act. We will consider one here.
General authorizations under section 39 were made in 1999.° Chapter 3 of these
regulations deal with the discharge of waste or water containing waste into a water
resource through a pipe, canal, sewer or other conduit; and disposing in any manner of
water which contains waste from, or which has been heated in, any industrial or power
generation process. This general authorization essentially allows a water user to

discharge up to 2000 m?® of water per day into a water resource’ provided that the

discharge complies with limit values (standards) set out in the regulations; and does not

% Section 151(1)()).

¥ Section 69(2).

** GN 1191 in GG 20526 of 8 October 1999.

' The regulations distinguish between two sets of water resources — those which are listed and those
which are not. Different limit values apply to listed water resources — special limit values. General limit

values apply to the other water resources.
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alter the natural ambient water temperature of the receiving water resource by more than
3 degrees Celcius; and that it is not a complex industrial wastewater.”””> The limit values
contain standards for indicators such as faecal coliforms, chemical oxygen demand,
heavy metals, pH, phosphorus and so on. The regulations require the user to carry out
monitoring of the discharges according to specified criteria and to keep records of the
discharges. Such records are to be made available to the responsible authority on
request.”* Contravention of anything in the general authorisation is an offence and
subject to the penalty provided for in s 151(2).”

Prosecution of a person who has failed to comply with the general authorisation by
exceeding one or more of the limit values requires scientific proof of this fact. The Act
does not provide for any presumptions relating to proof of scientific evidence, although s
212(4) of the Criminal Procedure Act would apply. Despite the presumption contained in
s 212(4), however, it would be more difficult to prove contravention of the general
authorisation than to use the general pollution prohibition in s 151. This difficulty may
be ameliorated by requiring the user to keep his or her own records, but whether these can
be used as evidence against the user is debatable. The question of self-incrimination in
this type of situation is discussed in Chapter 10.

In practice, possibly the best way to deal with infractions of the general authorisation,
where they are not too serious, would be to use a s 53 directive ordering the offender to
comply with the regulations. This directive would be issued after the user’s records
indicated a contravention. The question of self-incrimination would not be problematic

in this situation. Once the responsible authority was aware of a contravention, it could

% This is wastewater arising from industrial activities and premises, that contains-

a) a complex mixture of substances that are difficult or impractical to chemically characterise and quantify,
or

b) one or more substances, for which a Wastewater Limit Value has not been specified, and which may be
harmful or potentially harmful to human health, or to the water resource (identification of complex
industrial wastewater will be provided by the Department upon written request).

% Reg3.7.1(a).

% Reg3.9.

% Reg3.12.
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itself monitor the user’s discharges for a period in order to establish compliance.
Criminal prosecution could ensue if the user subsequently failed to comply with the
standards. The authority would have its own records that could be used as evidence

without the problem of self-incrimination.

4.10 Miscellaneous provisions

The Act also provides for an enquiry to be made into loss suffered by a person or damage
caused to a water resource as a result of an offence under this Act. This occurs upon
conviction and in the same proceedings.”® Once the Court has done this, it may order
payment of damages or the costs of remediation of damage, or order that the remedial
measures be taken.”” This measure is a complementary measure to the criminal sanction,
not an alternative, since it applies only upon conviction. It is a useful measure in
environmental legislation since it is aimed at the remediation of environmental damage.
A criminal conviction in itself does not directly benefit the environment or address the
harm done to the environment, yet such a measure does and, for this reason, is welcome.
Such a measure existed in the 1954 Water Act, the 1998 Act’s precursor, as well.”®

The Act also contains a vicarious liability provision. Section 154 provides

Whenever an act or omission by an employee or agent -

(a) constitutes an offence in terms of this Act, and takes place with the express or implied
permission of the employer or principal, as the case may be, the employer or principal, as the case
may be, is, in addition to the employee or agent, liable to conviction for that offence; or

(b) would constitute an offence by the employer or principal, as the case may be, in terms of this
Act, that employee or agent will in addition to that employer or principal be liable to conviction for
that offence.

Subsection (a) provides for vicarious liability and may be problematic as far as the
presumption of innocence is concerned. This issue is discussed in further detail in
Chapter 10. Subsection (b) may be referred to as a reverse vicarious liability provision

and this type of provision is also discussed later. There is a similar provision in the

% Section 152.
97 Section 153.
% Section 171 of Act 54 of 1956.
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National Environmental Management Act that is discussed in detail below. In short, it
would seem that this provision is of questionable usefulness.

A further provision relevant to enforcement of the Act is section 155, which provides
that a High Court may, on application by the Minister or the water management
institution concerned, grant an interdict or any other appropriate order against any person
who has contravened any provision of this Act, including an order to discontinue any
activity constituting the contravention and to remedy the adverse effects of the
contravention. This is a useful alternative to the criminal sanction and in many cases
potentially very effective indeed. If a person is carrying out an activity that is harmful to
the environment, interdicting him or her from continuing from the activity will serve to
put a stop to that activity, which is directly in the interests of environmental conservation.
There is also nothing in the section to prevent this measure being used in addition to
criminal prosecution. In other spheres, the interdict has been used as a very effective
alternative to the criminal sanction — particularly in respect of contraventions of the

Atmospheric Pollution Prevention Act.”’

4.11 Evaluation

The National Water Act is less reliant on the criminal sanction than other legislation
studied thus far in this work. Although the criminal sanction is still an important
enforcement tool, this Act makes use of permits and other authorizations and a variety of
directives as a primary mode of compliance. Moreover, the Act explicitly provides for
the power of the authority concerned to apply for an interdict requiring cessation of an
activity that is a contravention of the Act.

As far as the criminal sanction is concerned, the Act makes use of both primary and
subsidiary criminal sanctions.'® The former is one where the environmentally harmful
activity is outlawed directly (for example, pollution of a watercourse is an offence). A

subsidiary or secondary sanction is one which is used in circumstances where the primary

% See discussion above at 73.

1% See RF Fuggle & MA Rabie Environmental Management in South Africa (1992) at 130.
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enforcement mechanism is administrative (a licence, for example) and the criminal
sanction is invoked only where the administrative control fails. An example would be
carrying out an activity without the required licence. Generally speaking, it is easier to
prove an offence of acting without a licence than an offence defined in terms of
environmental harm. Moreover, use of a subsidiary sanction often allows less reactive
enforcement — the harm need not have materialized before the criminal enforcement kicks
in.

The maximum penalty provided for is stringent enough to reflect the seriousness of
contravention of the Act. Moreover, the provision relating to compensation is exactly the
sort of provision that environmental legislation should contain in order to complement the
criminal sanction. The one aspect of the National Water Act that may be problematic,

however, is the vicarious liability provision.

5 National Forests Act 84 of 1998

The National Forests Act is aimed in part at the conservation of natural forests and
woodlands, but also at the regulation of commercial forestry. As is the case with several
post-1994 enactments, the Act also has an important socio-economic focus in that it
provides for more equitable distribution of the economic, social and environmental
benefits of forests than was the case in the past.

There are several important terms used in the Act that it would be useful to define at
this point, as they are referred to in several of the offences discussed below. ‘Forest’ is
defined in s 1 as including a natural forest, a woodland and a plantation; the forest
produce in it; and the ecosystems which it makes up. A ‘natural forest’ is defined in s 1
as a group of indigenous'’! trees whose crowns are largely contiguous, or which has been
declared to be one by the Minister.'”” A ‘woodland’ is a group of indigenous trees which

are not a natural forest, but whose crowns cover more than five per cent of the area

%" Indigenous to South Africa (s 1).
12 The Minister may declare to be a natural forest a group of indigenous trees whose crowns are not

largely contiguous; or where there is doubt as to whether or not their crowns are largely contiguous (s 7(2).
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bounded by the trees forming the perimeter of the group.'” A ‘plantation’ is a group of

trees cultivated for exploitation of the wood, bark, leaves or essential oils in the trees.'

A ‘state forest’

(a) means

1

il.

1il.

State land, other than trust forests, acquired or reserved for forestry in terms of this Act or any
previous forest legislation, unless it has been released under section 50 (3);

(State land, other than trust forests, designated as demarcated State forest or a similar
designation in terms of any previous forest legislation, unless it was withdrawn from
demarcation and is no longer used for forestry; and

trust forests; and

(b) includes--

I
ii.
iii.

iv.

State plantations, State sawmills and State timber preservation plants;

land controlled and managed by the Department for research purposes or as a tree nursery;

areas protected in terms of sections 8 (1) (a) and (b) and 9;

an area of State land which has been set aside in terms of previous forest legislation for the
prevention of soil erosion or sand drift;

an area referred to in paragraph (a) or paragraph (b) (i) to (iv), the ownership or control of

which is transferred to a person or organ of State contemplated in section 53 (2) (g) (i);

A ‘tree’is any tree seedling, sapling, transplant or coppice shoot of any age and any root,

branch or other part of it.'” Finally, ‘forest produce’ means anything which appears or

grows in a forest, including any living organism, and any product of it, in a forest; and

inanimate objects of mineral, historical, anthropological or cultural value.'®

The Act contains an innovative penalty system, providing for five different categories

of offences. Each category attracts a particular penalty. The offences (other than those

relating to enforcement

197) are as follows:

103

104 1hid.
105 1hid.
106 Thid.

107

Section 1.

Section 64.
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5.1 Failure to take steps relating to sustainable forest management

Section 4 empowers the Minister to determine and publish standards for sustainable
forest management and indicate where breach of such standards is an offence. Where
such a breach occurs, a forest officer may inform an owner who is in breach of that
standard by written notice of the nature of the breach; the steps that the owner must take

108 Failure to take

to remedy the breach; and the period within which this must be done.
such steps is a fifth category offence.'” A “forest officer’ is a person so designated under
s 65, and is the official responsible for much of the enforcement duties in the Act. An
‘owner’, for purposes of this section, is a registered owner or, where the registered
owner''? has transferred control of the forest management unit''' in question to another
person or organ of State, whether by way of assignment, delegation, contract or

otherwise, that person or organ of State.''?

5.2 Cutting, damaging etc indigenous tree

In terms of s 7(1), no person may cut, disturb, damage or destroy any indigenous, living
tree in, or remove or receive any such tree from, a natural forest except in terms of a
licence;'" or an exemption determined by the Minister. This is the provision that gives

natural forests their protection under this Act. Contravention of this provision is a second

1% Section 4(8).

19 Section 61. A fifth category offence is one for which imprisonment may not be imposed, but there is a
maximum fine of R50 000 (s 58(6)).

1% Registered in the Deeds Registry as owner.

" This is defined in slas an area of land on all or on part of which there is forest and which is managed as
an integrated unit.

12 Section 4(1).

'3 Yssued under s 7(4) or s 23.
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114

category offence. ~ None of the terms ‘cut’, ‘disturb’, ‘damage’ or ‘destroy’ are defined

in the Act, so they must bear their dictionary meanings.

5.3 Cutting, damaging etc forest produce in protected area

In terms of section 8, the Minister may declare''® a State forest or a part of it; purchase or
expropriate land and declare it; or at the request or with the consent of the registered
owner of land outside a State forest, declare it, as a specially protected area in one of
three categories. The categories are forest nature reserve; forest wilderness area; or any
other type of protected area which is recognised in international law or practice.''® No
person may cut, disturb, damage or destroy any forest produce in, or remove or receive
any forest produce from, a protected area, except in terms of rules made for the
management of the area;''” in the course of the management of the protected area by the
responsible organ of State or person; in terms of a right of servitude; in terms of the
authority of a licence or exemption; or in the case of a protected area on land outside a
State forest, with the consent of the registered owner or by reason of another right which
allows the person concerned to do so, subject to the prohibition in section 7 (1).'"® Any
person who contravenes the prohibition on the cutting, disturbance, damage or
destruction of forest produce in or the removal or receipt of forest produce from a
protected area referred to in section 10 (1) is guilty of a second category offence.'"® The

penalty is as for the previous offence.

14 Section 62(1). A person who is guilty of a second category offence may be sentenced on a first
conviction for that offence to a fine or imprisonment for a period of up to two years, or to both a fine and
such imprisonment.

"> The Minister may declare such an area only if he or she is of the opinion that it is not already adequately
protected in terms of other legislation.

16 Section 8(1).

"7 In terms of s 11(2)(b).

18 Section 10(1).

19 Section 62(2)(a).
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It should be noted that a forest may be both a natural forest and a protected area in
terms of the Act. Although there is some overlap between s 10 and s 7, the latter would
prevail in the case of a natural forest which is also a protected area. The effect of this, for
example, would be that the right of servitude which allows cutting forest produce in terms

of s 10 would not qualify as an exemption from the prohibition in s 7.

5.4 Contravention of protected area rules

The Minister is required by s 11(2)(b) to make rules for the management of the protected
area so as to achieve the purpose for which the area has been protected, unless there are

already suitable rules in place. Contravention of such rules is a third category offence.'*

5.5 Prohibited activities in respect of protected tree

The Minister may declare a particular tree; a particular group of trees; a particular
woodland; or trees belonging to a particular species, to be a protected tree, group of trees,
woodland or species.'”! No person may cut, disturb, damage, destroy or remove any
protected tree; or collect, remove, transport, export, purchase, sell, donate or in any other
manner acquire or dispose of any protected tree, except under a licence granted by the

2

Minister.'”  The Minister is required to publish an appropriate warning of this

prohibition and the consequences of non-compliance annually in the Gazette and in two

124

newspapers circulating nationally.'” This is a first category offence,'** the most serious

of the offences provided for in the Act.

120 Section 62(2)(b). A person who is guilty of a third category offence may be sentenced on a first
conviction for that offence to a fine or imprisonment for a period of up to one year, or to both a fine and
such imprisonment (s 58(3)).

12l Section 12(1). The Minister may make such a declaration only if he or she is of the opinion that the tree,
group of trees, woodland or species is not already adequately protected in terms of other legislation (s
12(2)).

122 Section 15(1).

12 Section 15(3)(b).
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5.6 Prohibited activities in controlled forest areas

If the Minister is of the opinion that urgent steps are required to prevent the deforestation
or further deforestation of; or rehabilitate a natural forest or a woodland protected under
section 12 (1) which is threatened with deforestation, or is being or has been deforested,
he or she may declare it a controlled forest area.' The Minister may, in respect of such
area, stop any persons wishing to exercise a right of access'*® from entering the area;
prohibit any person from removing forest produce from the area; prohibit any other
activity which may cause deforestation or prevent rehabilitation; suspend licences issued
under this Act in respect of the area; require the owner to take specified steps to prevent
deforestation or rehabilitate the natural forest or woodland; and require the owner to

submit and comply with a sustainable forest management plan for the area.'”’

Any
person who contravenes a prohibition or any other provision in a notice declaring a
controlled forest area under section 17 (3) and (4) is guilty of a second category

128
offence.

5.7 Prohibited entry into forest
Any person who without authority, enters or is in an area of a forest which is not

designated for access for recreation, education, culture or spiritual fulfilment, is guilty of

a fourth category offence.'” Access to state forests is permitted by s 19. This access

124 Section 62(2)(c). A person who is guilty of a first category offence may be sentenced to a fine or
imprisonment for a period of up to three years, or to both a fine and such imprisonment (s 58(1)).

125 Section 17(2).

126 Referred to in s 19.

127 Section 17(4). Such provisions are to be published in terms of s 17(3).

128 Section 62(3).
12 Section 63(1)(a). A person who is guilty of a fourth category offence may be sentenced on a first
conviction for that offence to a fine or community service for a period of up to six months or to both a fine

and such service (s 58(4)).
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may be restricted in terms of s 20. Access to forests other than state forests is regulated

by s 21.

5.8 Contravention of rules relating to access to forests

Any person who contravenes a rule made by an owner in terms of section 20 (3) or a
registered owner in terms of section 21 (2), is guilty of a fourth category offence.'*
These sections both deal with rules relating to access to forests. The former relate to state
forests and the latter forests other than state forests. These rules may contain matters like

restrictions on permitted modes of transport and restrictions on fires.

5.9 Making marks or signs

Any person who without authority makes a mark or sign on a rock, building, tree or other

vegetation in a forest, is guilty of a third category offence."'

It is noteworthy that this
prohibition does not apply only to state forests but to all forests. This would cover the
frequent trend of carving or spraypainting initials or other marks on things like rocks and
trees in areas to which the public has access. Although in many cases this is probably

physically harmless, it is aesthetically displeasing.

5.10 Littering in a forest

Any person who dumps or scatters litter in a forest, is guilty of a fourth category

132

offence. ‘Litter’ is not defined, and nor are ‘dump’ or ‘scatter’. It may have been

better for the Act to distinguish between deliberate dumping of litter (or waste) and

139 Section 63(1)(b).

Bl Section 63(1)(e). A person who is guilty of a third category offence may be sentenced on a first
conviction for that offence to a fine or imprisonment for a period of up to one year, or to both a fine and
such imprisonment (s 58(3)).

12 Section 63(1)(f). See above (§5.7) for penalty.
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littering in the ordinary sense of the word. Dumping is a much more serious offence and

ought to attract a more serious penalty than a fourth category offence.

5.11 Cutting, damaging seven-week ferns

Any person who, without a licence or other authority cuts, disturbs, damages, destroys,
removes or receives seven-week ferns (Rumohra adiantiforme) from any forest, is guilty
of a first category offence.'” This is the most serious category of offence provided for in

134 the rationale behind the offence is

the Act. According to the Department of Forestry,
to protect the seven-week fern because it is endangered, but curiously it does not appear
on the CITES Appendices of endangered species, nor in South African nature
conservation legislation. It may be that the plant is under pressure from collectors, since
it is used in the florist industry, and this is the reason behind its protection. Why it
warrants the most serious offence status, however, is not clear. Note once again that this

offence applies to any forest, not just state forests nor protected areas.

5.12 Killing fauna in a forest

Any person who kills any animal, bird, insect or fish, is guilty of a second category
offence if it is in a protected area and a third category offence if it is in any other area.'*’
It is interesting that this prohibition does not stipulate a mens rea requirement, which

raises the possibility that negligent killing of any fauna could be an offence.

133 Section 63(2)(a). A person who is guilty of a first category offence may be sentenced to a fine or
imprisonment for a period of up to three years, or to both a fine and such imprisonment (s 58(1)).

134 Regional Office (KwaZulu-Natal), personal communication.

135 Section 63(2)(h). A person who is guilty of a second category offence may be sentenced on a first
conviction for that offence to a fine or imprisonment for a period of up to two years, or to both a fine and

such imprisonment. The penalty for a third category offence is set out above (§5.9).
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5.13 Removal of forest produce

Any person who, without the permission of the registered owner, removes any forest
produce other than trees referred to in section 62 (1), from a forest other than a State
forest, is guilty of a third category offence.'*® The exclusion of trees referred to in s 62(1)
i1s not because those trees can be removed, but because there is a heavier penalty for
removing them.'”” Also, the reason why the offence applies only to forests other than

state forests is probably because the offences discussed below apply to state forests.

5.14 Licence contraventions

Any person who carries on an activity in a State forest for which a licence is required
without such a licence is guilty of a third category offence, if the State forest is a
protected area; and a fourth category offence, if the State forest is not a protected area.'*®
Any person who contravenes a condition in a licence, exemption or other authorisation in
terms of this Act in any protected area is guilty of a second category offence; and in any
other forest is guilty of a third category offence.'*’

Section 23 provides that the Minister may in a state forest, license any of a list of
specified activities, including the felling of trees and removal of timber; and the cutting,
disturbance, damage or destruction of any other forest produce. Section 23(2) prohibits
anyone from engaging in any activity in a state forest for which a licence is required
without such a licence, save in specified circumstances where he or she would be

exempted."*® The Act does not, however, specify that a person must have a licence to

136 Section 63(3). For penalty see previous note.

37 See above, §5.2.

1% Section 63(4). For penalties, see n133 (supra) for third category offence and n129 (supra) for fourth
category offence.

13 Section 63(5). For penalties, see n133 (supra).

140 Where he or she he or she is exempted under section 24 (6); he or she is acting in the scope of his or her
employment or mandate as an officer, employee or agent of the Department; he or she has a right to engage

in the activity in terms of the Interim Protection of Informal Land Rights Act 31 of 1996.
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carry on any of the activities listed in s 23(1) or, alternatively, that the activities are
prohibited without a licence. Since the principle of legality cannot allow a prohibition to
be implied, this is a loophole in the Act which potentially renders the offence in s 63(4)
of no effect. This could be remedied quite easily by amending s 23(1) to read ‘No person

may in a state forest - (list the activities) without a licence issued by the Minister.

5.15 Miscellaneous Provisions

As indicated above, s 58 deals with sentencing by creating different categories of
offences carrying different penalties. The section contains the following additional
provisions relating to sentencing. First, a person who is guilty of a second, third or fourth
category offence may be sentenced on a second conviction for that offence as if he or she

' It is not

has committed a first, second or third category offence, respectively.'*
uncommon for legislation to provide for more serious penalties for repeat offences, and
the National Forests Act does so in a novel way by using the sentencing categories.

Second, a court which sentences any person to community service for an offence in
terms of this Act must impose a form of community service which benefits the
environment if it is possible for the offender to serve such a sentence in the
circumstances.'** The circumstances in which community service may be imposed are
relatively few in the Act, but this provision makes sense in the context of the overall aim
of environmental law.

The third provision relating to sentencing that is worth mentioning is the power of the
court that sentences any person for any offence in terms of this Act, to suspend or revoke
a licence granted to the offender under section 7 or 23. For reasons given earlier, the
suspension of a licence is an important deterrent measure at the disposal of he
enforcement authorities and this is therefore an important provision.

As is the case in other environmental legislation, the National Forests Act also

contains a provision providing for compensatory orders in criminal proceedings. Section

141 Section 58(5).
142 Section 58(7)(a).
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59 provides that a court which convicts a person of an offence in terms of the Act, may
order the return of any forest produce or protected tree which has unlawfully been
removed, cut or damaged, to the person entitled to it if it is feasible to do so; and, in
addition to or instead of such return, the person convicted to pay damages to any person
who suffered a loss as a result of the offence. This takes place during the criminal trial
and an order under this section is executed in the same manner as a judgment of that court

in a civil case.'®?

The benefits of this kind of provision have already been discussed
above and are equally applicable in respect of this section.

Also, in order to aid compliance, the Act provides for payment of rewards for
informants: A court which imposes a fine for an offence in terms of this Act, may order

1

that a sum of not more than one-fourth of the fine, be paid to any person'** whose

evidence led to the conviction or who helped bring the offender to justice.'*

14 14
7 and arrest'™® for forest

Finally, the Act contains powers of search,'* seizure
officers. These are the standard type of provisions dealing with these matters and do not
present any obvious problems. Such empowering of officials who are well-versed in the
forests legislation is preferable to relying, for example, on the South African Police
Services, who not only are struggling to keep apace with enforcement of the common

law, but who are also not necessarily familiar with the prohibitions contained in the Act.

5.16 Evaluation

Although the Act contains an innovative system of penalties, making explicit the
difference in seriousness of various offences, in other ways the Act conforms to the
traditional ‘command and control’ enforcement paradigm. Contraventions of the Act are

intended to be dealt with primarily by means of the criminal sanction. Whereas other

3 Section 59(3).

144 Other than an officer in the service of the State.

145 Section 60.

146 Section 67.

47 Section 68.

48 Section 69.
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more recent enactments have made use of directive mechanisms whereby officials may
order persons to cease certain activities, or to take steps to remedy damage, such
mechanisms are absent in the National Forests Act. Many of the offences provided for in
the Act, given the penalties provided for their contravention, are relatively minor and
these could surely be dealt with administratively rather than by resort to the cumbersome

procedure of criminal prosecution.

6 National Veld and Forest Fire Act 101 of 1998

This Act deals with veld and forest fires, matters like the burning of firebreaks,
establishment of fire protection associations and various other fire safety measures.
Although the Act does take into account environmental considerations, none of the
offences provided for are concerned directly with environmental conservation and

therefore are not relevant to the current enquiry.

7 National Environmental Management Act 107 of 1998

The National Environmental Management Act (NEMA) is probably the most important
environmental legislation in South Africa. It is aimed primarily at co-operative
environmental governance but contains several important provisions relating to
environmental offences, although there are no offences created by the Act itself.'*’
Chapter 7 of the Act deals with enforcement, compliance and protection and it is part 2 of

this Chapter that contains the relevant provisions to be analysed here.

7.1  Private prosecutions

Section 33 of NEMA provides:
(1) Any person may—

149 There is provision in the Act for regulations to be made which provide for offences and penalties:

section 44(3).
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(a) in the public interest; or

(b) in the interest of the protection of the environment,
institute and conduct a prosecution in respect of any breach or threatened breach of any duty, other
than a public duty resting on an organ of state, in any national or provincial legislation or municipal
bylaw, or any regulation, licence, permission or authorization issued in terms of such legislation,
where that duty is concerned with the protection of the environment and the breach of that duty is an
offence.

(2) The provisions of sections 9 to 17 of the Criminal Procedure Act, 1977 (Act 51 of 1977)
applicable to a prosecution instituted and conducted under section 8 of that Act must apply to a
prosecution instituted and conducted under subsection (1): Provided that if—

(a) the person prosecuting privately does so through a person entitled to practice as an advocate

or an attorney in the Republic;

(b) the person prosecuting privately has given written notice to the appropriate public prosecutor

that he or she intends to do so; and

(c) the public prosecutor has not, within 28 days of receipt of such notice, stated in writing that

he or she intends to prosecute the alleged offence,

(i) the person prosecuting privately shall not be required to produce a certificate issued by the
Attorney-General stating that he or she has refused to prosecute the accused; and

(ii) the person prosecuting privately shall not be required to provide security for such action.

(3) The court may order a person convicted upon a private prosecution brought under subsection
(1) to pay the costs and expenses of the prosecution, including the costs of any appeal against such
conviction or any sentence.

(4) The accused may be granted an order for costs against the person prosecuting privately, if the
charge against the accused is dismissed or the accused is acquitted or a decision in favour of the
accused is given on appeal and the court finds either:

(a) that the person instituting and conducting the private prosecution did not act out of a concern

for the public interest or the protection of the environment; or

(b) that such prosecution was unfounded, trivial or vexatious.

(5) When a private prosecution is instituted in accordance with the provisions of this Act, the

Attorney-General is barred from prosecuting except with the leave of the court concerned.
This is a provision which is in keeping with the tenor of the Act to facilitate public
participation in environmental decision-making and enforcement. Section 32, for
example, provides for liberal standing for persons wishing to enforce provisions of any
law relating to protection of the environment or use of natural resources. It is most likely
that members of the public would use section 32 in order to pursue civil remedies (for

example, applications for interdicts) than resort to a private prosecution. Where section
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33 may well have significant utility, however, is in allowing enforcement agencies (the
Department of Water Affairs and Forestry, for example) to utilise lawyers hired by the
agency concerned to prosecute contraventions of environmental laws rather than handing
the matter over to the Director of Public Prosecutions for prosecution as is the case at

present. The possibilities in this regard are discussed in more detail in Chapter 13.

7.2 Provisions relating to criminal proceedings

Section 34 provides as follows:

(1) Whenever any person is convicted of an offence under any provision listed in Schedule 3 and
it appears that such person has by that offence caused loss or damage to any organ of state or other
person, including the cost incurred or likely to be incurred by an organ of state in rehabilitating the
environment or preventing damage to the environment, the court may in the same proceedings at the
written request of the Minister or other organ of state or other person concerned, and in the presence
of the convicted person, inquire summarily and without pleadings into the amount of the loss or
damage so caused.

(2) Upon proof of such amount, the court may give judgement therefor in favour of the organ of
state or other person concerned against the convicted person, and such judgement shall be of the
same force and effect and be executable in the same manner as if it had been given in a civil action
duly instituted before a competent court.

(3) Whenever any person is convicted of an offence under any provision listed in Schedule 3 the
court convicting such person may summarily enquire into and assess the monetary value of any
advantage gained or likely to be gained by such person in consequence of that offence, and, in
addition to any other punishment imposed in respect of that offence, the court may order the award
of damages or compensation or a fine equal to the amount so assessed.

(4) Whenever any person is convicted of an offence under any provision listed in Schedule 3 the
court convicting such person may, upon application by the public prosecutor or another organ of
state, order such person to pay the reasonable costs incurred by the public prosecutor and the organ
of state concerned in the investigation and prosecution of the offence.

(5) Whenever any manager, agent or employee does or omits to do an act which it had been his
or her task to do or to refrain from doing on behalf of the employer and which would be an offence
under any provision listed in Schedule 3 for the employer to do or omit to do, and the act or
omission of the manager, agent or employee occurred because the employer failed to take all
reasonable steps to prevent the act or omission in question, then the employer shall be guilty of the

said offence and, save that no penalty other than a fine may be imposed if a conviction is based on
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this sub-section, liable on conviction to the penalty specified in the relevant law, including an order
under subsections (2), (3) and (4), and proof of such act or omission by a manager, agent or
employee shall constitute prima facie evidence that the employer is guilty under this subsection.

(6) Whenever any manager, agent or employee does or omits to do an act which it had been his
or her task to do or to refrain from doing on behalf of the employer and which would be an offence
under any provision listed in Schedule 3 for the employer to do or omit to do, he or she shall be
liable to be convicted and sentenced in respect thereof as if he or she were the employer.

(7) Any person who is or was a director of a firm at the time of the commission by that firm of
an offence under any provision listed in Schedule 3 shall himself or herself be guilty of the said
offence and liable on conviction to the penalty specified in the relevant law, including an order
under subsection (2), (3) and (4), if the offence in question resulted from the failure of the director to
take all reasonable steps that were necessary under the circumstances to prevent the commission of
the offence: Provided that proof of the said offence by the firm shall constitute prima facie evidence
that the director is guilty under this subsection.

(8) Any such manager, agent, employee or director may be so convicted and sentenced in
addition to the employer or firm.

(9) In subsection (7) and (8)—

(a) ““firm’’ shall mean a body incorporated by or in terms of any law as well as a partnership;

and

(b) ““director’’” shall mean a member of the board, executive committee, or other managing body

of a corporate body and, in the case of a close corporation, a member of that close
corporation or in the case of a partnership, a member of that partnership.
(10) (@) The Minister may amend Part (a) of Schedule 3 by regulation.
(b)) An MEC may amend Part (b) of Schedule 3 in respect of the province of his or her

jurisdiction by regulation.

Each subsection will be examined in turn.

Subsections (1) and (2)

These subsections operate in tandem. They are applicable to those offences listed in
Schedule 3 of the Act. This Schedule is reproduced below, together with reference to

where the relevant offence is discussed in this thesis.
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Schedule 3: Part (a): National Legislation
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No. and year of law | Short title Relevant provisions Reference in
this work
Act No. 36 of 1947 | Fertilizers, Farm Feeds, | Section 18(1)(/) insofar | 64
Agricultural as it relates to
Remedies and Stock contraventions of
Remedies Act sections 7 and 7bis
Act No. 71 of 1962 | Animal Protection Act | Sections 2(1) and 2A n/a"’
Act No. 45 of 1965 | Atmospheric Pollution | Section 9 71
Prevention Act
Act No. 15 0f 1973 | Hazardous Substances | Section 19(1)(a) and 81-3
Act (b) insofar as it relates
to contraventions of
sections 3 and 3A
Act No. 57 of 1976 | National Parks Act Section 24(1)(b) 94
Act No. 63 of 1976 | Mountain Catchment Section 14 insofar as it | 80
(sic — should be Areas Act relates to
1970) contraventions of
section 3
Act No. 63 of 1977 | Health Section 27 103
Act No. 73 of 1980 | Dumping at Sea Control | Sections 2(1)(a) and 105-8
Act 2(1)(b)
Act No. 6 of 1981 Marine Pollution Section 2(1) 111
(Control and Civil
Liability) Act
Act No. 43 of 1983 | Conservation of Sections 6 and 7 119-20
Agricultural
Resources Act
Act No. 2 of 1986 Marine Pollution Section 3A 124
(Prevention of
Pollution from Ships)
Act No. 73 of 1989 | Environment Section 29(2)(a) and 126-131
Conservation Act (4)

130 Not discussed in this work because it was felt that it was not environmental legislation since it deals

with domestic animals and animals in captivity — in other words, not natural resources.
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Act No. 18 0of 1998 | Marine Living Section 58(1) in so far | 150-6
Resources Act as it relates to
contraventions of
sections 43(2), 45, and
47, and section 58(2)
insofar as it relates to
contraventions of
international
conservation and
management measures
Act No. 36 of 1998 | National Water Act Section 15/(i) and (j) 171-2
Schedule 3: Part (b): Provincial Legislation
No. and year of law | Short title Relevant provisions
Ordinance No. 8 of | Orange Free State Section 40(1)(a) n/a
1969 Section Conservation Ordinance | insofar as it relates to
contraventions of
sections 2(3), 14(2),
15(a),16(a) and 33
Ordinance No. 9 of | Orange Free State Section 40(1)(a)(ii) n/a
1969 Townships Ord.
Ordinance No. 15 of | Natal Nature Section 55 insofar as it | 214-239

1974

Conservation Ord.

relates to section 37(1),
to section 49 in respect
of specially protected
game and to section 51
in respect of specially
protected game, section
109 insofar as it relates
to section 101, to
section 102 and to
section 104, section
154 insofar as it relates
to section 152; section
185 insofar as it relates
to section 183, and
section 208 insofar as it
relates to section 194
and to section 200
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Ordinance No. 19 of | Cape Nature and Section 86(1) insofar as | 239
1974 Environmental it relates to
Conservation Ord. contraventions of
sections 26, 41(1)(b)(i1)
and (¢)-(e),52(a), 57(a),
58(b) and 62(1)
Ordinance No. 12 of | Transvaal Nature Sections 16A, 42, 84, 243
1983 Conservation Ord. 96 and 98
Ordinance No. 15 of | Cape Land Use Section 46(1) insofar as | n/a
1985 Planning Ord. it relates to sections
23(1) and 39(2)
Ordinance No. 15 of | Transvaal Town Sections 42,93 and 115 | n/a
1986 Planning and
Townships Ord.
Act No. 5 of 1998 KwaZulu Natal Section 48 251
Planning and
Development Act
Act No. 29 0f 1992 | KwaZulu Nature Section 67 insofar as it | n/a

Conservation Act

relates to sections
59(1), 59(2), 60(1) and
62(1); section 86
insofar as it relates to
sections 76, 77 and 82;
and section 110 insofar
as it relates to section
109

Section 34(1) allows a criminal court to enquire into the amount of any loss suffered by a

victim as a result of the commission of the offence in question, without the necessity of a

separate civil trial, and to give judgment in the amount proved in favour of the victim.

This is not a novel provision — it has been used, for example, in the National Water Act (s

152) and previous Acts (the Water Act 54 of 1956 in s 171). This provision is a useful

time-saving tool that recognizes the civil consequences of environmental criminal acts.

At the time of writing, there was no record of the section’s having been used in any

prosecution.
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Subsection (3)

Subsection (3) allows the Court to award damages or compensation or require payment of
a fine in the amount of the advantage gained by the offender as a result of his or her
contravention. Again, this is not a novel provision. It has been used, for example, in the

Sea Fishery Act.”"

Subsection (4)
Section 34(4) allows the Court to award costs incurred in the mounting and execution of
the prosecution. Although this is not a practice that has been used in South Africa before,
it has been common practice in other countries like the United Kingdom and New
Zealand."? Tt is submitted that this is a good provision as it encourages an offender who
knows that he or she has committed the offence to plead guilty rather than waste the
Court’s time in attempting to avoid conviction on a technicality. If an offender knows
that there is a chance that he or she will have to pay for expert evidence and the time of
the prosecutor, there will be a good incentive for such offender to expedite proceedings
and avoid unnecessary costs. This will also encourage offenders to co-operate with
enforcement personnel before any prosecution is brought.

The question may be raised whether it is not an infringement of a person’s right to a
fair trial to be required to pay the costs of such trial. This is discussed in full in Chapter

13 below.

Subsection (5)

This subsection provides for vicarious liability. It is discussed in detail in Chapter 10.

Subsection (6)
This section envisages a situation where it would be an offence for an employer to
commit an act which he or she entrusts to an employee, manager or agent. If the latter

fails to act (or refrain from acting, as the case may be) then the latter will be liable to be

B Act 12 of 1988 s 47(2)(a).
152 See Chapter 13 (infra), §2.
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convicted and sentenced as if he or she was the employer. In evaluating this section, the
first question to ask is whether it is necessary. Are there any acts or omissions that would
impose criminal liability on the employer but not (absent this subsection) on the
employee, manager or agent who in fact carried out the act (or failed to do it, as the case
may be)? Nothing obviously springs to mind from the list of Schedule 3 offences. A
second observation is that the subsection speaks of ‘an act which it had been [the
manager, employee or agent’s] task to do or to refrain from doing on behalf of the
employer’. This does not require a specific instruction on the part of the employer to act
in a particular way. If an employee does something contrary to his or her conditions of
employment, but that had never been explicitly explained to him or her, that would
conceivably fall within the purview of this subsection. Given the Constitutional Court’s
rejection of servants’ liability in terms of s 332(5) of the Criminal Procedure Act in S v
Coetzee,"™ it is unlikely that this section would pass the constitutional test. In any event,

it would seem to be a pointless provision.

Subsection (7)

This subsection is also a vicarious liability provision and is discussed in Chapter 10.

Subsection (8)

This subsection, it is submitted, is not clear at all. The subsection reads ‘any such
manager, agent, employee or director may be so convicted and sentenced in addition to
the employer or firm’. The previous subsection refers only to directors, so the reference
in subsection (8) to ‘manager, agent, employee’ lacks a reference point. Notwithstanding
the lack of clarity, the objective of the subsection seems to be a sound one — that
corporate officers ought to be liable for offences in addition to the corporation. This

issue is discussed in more detail in Chapter 11.

1531997 (1) SACR 379 (CC).
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Overall, the vicarious liability and other provisions in section 34(5)-(8) inclusive are
possibly problematic and ought to be reconsidered. This issue will be discussed in further

detail in Chapter 10.

7.3  Further comment

Section 28 of NEMA places significant responsibilities on persons who are carrying out
activities harmful to the environment to take steps to keep such harm to a minimum and
even to remediate harm already caused. The Act provides for a competent authority to
issue a directive requiring the person in question to carry out specified steps in order to
meet these objectives. Failure to comply with such directive may result in the competent
authority taking steps itself to ameliorate the problem and then to recover the costs of
doing so from the defaulting party or other persons specified in the Act. The Act does
not, however, provide that failure to comply with the directive is an offence. This, it is
submitted, is a serious omission as the criminal sanction should be available in such

circumstances as a reinforcement for the primary instrument of civil liability.

8 National Heritage Resources Act 25 of 1999

This Act is the successor to, and repeals, the National Monuments Act 28 of 1969. It is
concerned with the management of heritage resources in the Republic. A ‘heritage
resource’ is any place or object of cultural significance. ‘Cultural significance’ means
aesthetic, architectural, historical, scientific, social, spiritual, linguistic or technological

L 154
value or significance.

The focus of the National Heritage Resources Act is
consequently somewhat wide, but there is environmental significance to the Act,
particularly its regulation of protected areas. For the purposes of the current analysis,
offences which relate to matters that are not directly connected with environmental
conservation will not be discussed. This would exclude, for example, offences relating to

archaeological issues and conservation of movable objects, but will include offences

154 Section 1.
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relating to conservation of buildings, even though there is some debate as to whether the

latter topic is really environmental law.'

8.1 Destroying etc heritage site

No person may destroy, damage, deface, excavate, alter, remove from its original
position, subdivide or change the planning status of any heritage site without a permit
issued by the heritage resources authority responsible for the protection of such site.'”® A
‘heritage site’ is a place declared to be a national heritage site by the South African
Heritage Resources Agency (SAHRA) or a place declared to be a provincial heritage site
by a provincial heritage resources authority."”’ The penalty is a fine or imprisonment for

a period not exceeding five years or both."*®

8.2 Damage etc to any part of a protected area

No person may damage, disfigure, alter, subdivide or in any other way develop any part
of a protected area unless, at least 60 days prior to the initiation of such changes, he or

she has consulted the heritage resources authority which designated such area in

9

accordance with a procedure prescribed by that authority.'” Protected areas may be

0

designated either by SAHRA or a provincial agency.'® The penalty is a fine or

imprisonment for not more than two years or both.'®’

'3 See Michael Kidd Environmental Law: A South African Guide (1997) at 5-7.
1% Section 27(18).

157 Section 1.

158 Section 51(1)(a) read with item 1 of the Schedule.

159 Section 28(3).

160 (1) SAHRA may, with the consent of the owner of an area, by notice in the Gazette designate as a
protected area—

(a) such area of land surrounding a national heritage site as is reasonably necessary to ensure the protection
and reasonable enjoyment of such site, or to protect the view of and from such site; or

(b) such area of land surrounding any wreck as is reasonably necessary to ensure its protection; or

(c) such area of land covered by a mine dump.
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8.3 Damage etc to provisionally protected place or object

No person may damage, deface, excavate, alter, remove from its original position,
subdivide or change the planning status of a provisionally protected place or object
without a permit issued by a heritage resources authority or local authority responsible for

the provisional protection.'®?

The Act allows the relevant authority to provisionally
protect for a maximum period of two years any protected area; heritage resource, the
conservation of which it considers to be threatened and which threat it believes can be
alleviated by negotiation and consultation; or heritage resource, the protection of which
the relevant authority wishes to investigate in terms of this Act.'® The penalty for this

offence is as for the offence discussed in §8.1.
8.4  Alteration of structure older than 60 years

No person may alter or demolish any structure or part of a structure which is older than
60 years without a permit issued by the relevant provincial heritage resources
authority.'® A ‘structure’ is any building, works, device or other facility made by people
and which is fixed to land, and includes any fixtures, fittings and equipment associated
therewith.'® “Alter’ means any action affecting the structure, appearance or physical

properties of a place or object, whether by way of structural or other works, by painting,

(2) A provincial heritage resources authority may, with the consent of the owner of an area, by notice in the
Provincial Gazette designate as a protected area—

(a) such area of land surrounding a provincial heritage site as is reasonably necessary to ensure the
protection and reasonable enjoyment of such site, or to protect the view of and from such site; or

(b) such area of land surrounding any archaeological or palaeontological site or meteorite as is reasonably
necessary to ensure its protection.

11 Section 51(1)(c) read with item 3 of the Schedule.

162 Section 29(10).

163 Section 29(1).

164 Section 34(1).

165 Section 1.
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plastering or other decoration or any other means.'®® ‘Demolish’ is not defined. The

penalty is the same as for the offence discussed in §8.2.

8.5 Compensatory order

Section 51(8) provides:

When any person has been convicted of any contravention of this Act which has resulted in damage

to or alteration of a protected heritage resource the court may—

(a) order such person to put right the result of the act of which he or she was found guilty, in the
manner so specified and within such period as may be so specified, and upon failure of such
person to comply with the terms of such order, order such person to pay to the heritage resources
authority responsible for the protection of such resource a sum equivalent to the cost of making
good; or

(b) when it is of the opinion that such person is not in a position to make good damage done to a
heritage resource by virtue of the offender not being the owner or occupier of a heritage resource
or for any other reason, or when it is advised by the heritage resources authority responsible for
the protection of such resource that it is unrealistic or undesirable to require that the results of the
act be made good, order such person to pay to the heritage resources authority a sum equivalent
to the cost of making good.

Failure to comply with such an order is an offence, the penalty for which is a fine or

imprisonment for not more than six months or both.'®” This order is similar to provisions

found in other legislation and comes into effect only on conviction of an offender.

8.6 Miscellaneous provisions

In terms of s 51(3), the Minister or the MEC, as the case may be, may make regulations
in terms of which the magistrate of the district concerned may levy admission of guilt
fines up to a maximum amount of R10 000 for infringement of the terms of this Act for
which such heritage resources authority is responsible; and serve a notice upon a person

who is contravening a specified provision of this Act or has not complied with the terms

1% Tbid.
17 Section 51(1)(e) read with item 5 in the Schedule.
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of a permit issued by such authority, imposing a daily fine of R50 for the duration of the
contravention, subject to a maximum period of 365 days.

Another provision, which is relatively common in environmental legislation, is to the
effect that a magistrate’s court shall, notwithstanding the provisions of any other law, be
competent to impose any penalty under this Act.'®®

Also, in addition to other penalties, if the owner of a place has been convicted of an
offence in terms of the Act involving the destruction of, or damage to, the place, the
Minister on the advice of SAHRA or the MEC on the advice of a provincial heritage
resources authority, may serve on the owner an order that no development of such place
may be undertaken, except making good the damage and maintaining the cultural value
of the place, for a period not exceeding 10 years specified in the order.'®

Section 51(13) provides that, in any case involving vandalism, and whenever else a
court deems it appropriate, community service involving conservation of heritage
resources may be substituted for, or instituted in addition to, a fine or imprisonment.

Finally, the Act also provides for forfeiture orders: Where a court convicts a person of
an offence in terms of this Act, it may order the forfeiture to the relevant heritage
authority, of a vehicle, craft, equipment or any other thing used or otherwise involved in
the committing of the offence.'”” Since the forfeiture order is limited to the

instrumentalities of the offence, it is not likely to be constitutionally problematic.

8.7 Alternatives to criminal sanctions

There is a plethora of criminal offences provided for in the Act, only a handful of which
have been considered here. In addition to the criminal enforcement, however, the Act

provides for alternatives. First, section 43 provides for the Minister to make regulations

1% Section 51(7).

1% Section 51(9). The affected individual is given a chance to make submissions on whether the order
should be made and its duration (s 51(10)). Such an order attaches to the land and is binding on any person
who becomes an owner of the place while the order remains in force (s 51(11)). Such an order may be
reconsidered (s 51(12)).

170 Section 51(14).



The protection of the environment through the use of criminal sanctions 202
Chapter 5 Analysis of SA provisions: Post-1994 national legislation

providing for financial incentives for the conservation of heritage resources. MECs and

local authorities may also do so. In addition, section 45(1) provides

When the heritage resources authority responsible for the protection of a heritage site considers that
such site—
(a) has been allowed to fall into disrepair for the purpose of—

(i) effecting or enabling its destruction or demolition;

(i1) enabling the development of the designated land; or

(iii) enabling the development of any land adjoining the designated land; or
(b) is neglected to such an extent that it will lose its potential for conservation,
the heritage resources authority may serve on the owner an order to repair or maintain such site, to
the satisfaction of the heritage resources authority, within a reasonable period of time as specified in
the order: Provided that the heritage resources authority must specify only such work as, in its

opinion, is necessary to prevent any further deterioration in the condition of the place.

Default by the owner allows the authority to take the necessary steps and to recover costs

from the owner.!”' Contravention of such a notice is not, however, an offence.

8.8 Evaluation

There is nothing remarkable about the criminal provisions in the National Heritage
Resources Act. What is noteworthy is that there are, at least on paper, alternative
compliance mechanisms to the criminal sanction in the form of incentives and reparation
or maintenance orders. Penalties provided for differ according to the seriousness of the
offence, and a system similar to that in the National Forests Act is used. Some of the

maximum penalties are quite stringent, making use of the criminal provisions worthwhile.

9 Nuclear Energy Act 46 of 1999

This is the third in a series of Acts regulating nuclear energy since 1982. It establishes
the South African Nuclear Energy Corporation (SANEC) Ltd and its powers and
functions; provides for the implementation of the Safeguards Agreement of the Nuclear
Non-Proliferation Treaty; and regulates nuclear activities and the possession and

acquisition of nuclear material. Most of the offences under the Act are administrative or

71 Section 45(2).



The protection of the environment through the use of criminal sanctions 203
Chapter 5 Analysis of SA provisions: Post-1994 national legislation

relate to obstruction of officials. Those that have direct environmental significance are as

follows:

9.1 Failing to discharge duty under s 33

A person is guilty of an offence upon failing to discharge any duty or obligation imposed

172 Gection 33 is concerned with the

on the person by or in terms of section 33(3).
responsibilities of the Minister of Mineral and Energy Affairs towards implementing the
Safeguards Agreement. To this end the Minister is given several powers, including the
power to issue instructions on matters like the keeping of records and the physical
protection of nuclear material. Subsection (3) places responsibilities on ‘any person in
possession of, using, handling or processing nuclear material’ to carry out certain
specified duties, including the implementation and maintenance of the prescribed
physical protective measures in respect of nuclear material; and the immediate
notification of the Minister in the event of loss of nuclear material. The penalty for
failure to discharge any of the duties imposed by s 33(3) (the remainder of which are
largely administrative in nature) is a fine or imprisonment for not longer than five
years.'”

‘Nuclear material’ is defined as source material and special nuclear material. The
Minister may declare any substance containing uranium or thorium with concentration

174
1.V

and mass limits higher than those specified in the notice, to be source materia He or

175

she may also declare any of the substances specified in s 2(c) > with concentration and

172 Section 56(1)(a).

13 Section 56(2)(a).

17 Section 2(b).

'7> The substances specified in the subsection are -
(i) plutonium-239;

(i1) uranium-233;

(iii) uranium enriched in its 235 or 233 isotope;

(iv) transuranium elements; or
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mass levels higher than those specified in the notice, to be special nuclear material for the

purposes of this Act.'”

9.2 Performing restricted act without authorisation

A person is guilty of an offence upon performing or carrying out any restricted act or
activity without an authorisation required in terms of section 34 or 35 (as the case may
be), or in contravention of the relevant authorisation or any condition imposed in respect
thereof under section 34 or 35 (as the case may be).!”” A ‘restricted act’ is any of the acts
or activities mentioned in paragraphs (c) to (u) of section 34(1); and section 35(1). These
are as follows:

o The acquisition, use or disposal of'"® any source material;'”

o The import of any source material into the Republic;

o The processing,'™ enriching'®' or reprocessing'® of any source material;

a The acquisition of any special nuclear material;

a The import of any special nuclear material into the Republic;

(v) any composition of any of the materials referred to in subparagraphs (i), (ii), (iii) and (iv), or any
composition of those materials and any other substance or substances.

176 Section 2(c).

"7 Section 56(1)(d).

'8 “Disposed of” used in the context of safeguards means sell, exchange, donate, distribute, lend or in any

other manner transfer and ‘disposal of’ has a corresponding meaning. All the definitions given in the

footnotes dealing with ss 34 and 35 are from s 1.

179" All of the activities in this list are listed in s 34(1) unless otherwise indicated.

180 <process’, when used as a verb in relation to source material, special nuclear material and restricted

material, means to extract or recover such a material or to concentrate, refine or convert it in any manner

without enriching it, and ‘processing’ has a corresponding meaning;

'8! <Enrich’ means to increase the ratio of an isotopic constituent of an element to the remaining isotopic

constituents of that element relative to the naturally occurring ratio, and ‘enrichment’ has a corresponding

meaning.

182 > Reprocess’ means to extract or separate, from source material or special nuclear material that has been

subjected to radiation, the constituents that have undergone transmutations as a result of the radiation, or

the constituents that have not undergone those transmutations and are re-usable.
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a The use or disposal of any special nuclear material;

a The processing, enriching or reprocessing of any special nuclear material;

o The acquisition of any restricted material;'*?

o The import of any restricted material into the Republic;

o The use or disposal of any restricted material;

a The production of nuclear energy;

o The manufacture of or otherwise to produce or acquire, or dispose of, uranium
hexafluoride (UF 6 );

a The import of uranium hexafluoride (UF 6 ) into the Republic;

o The manufacture, or acquisition, or disposal of, nuclear fuel;'®*

a The importation of nuclear fuel into the Republic;

o The manufacture of or otherwise to produce, import, acquire use or dispose of
nuclear-related equipment and material;'®

o The disposal of, storage or reprocessing of any radioactive waste'*® or irradiated
fuel (when the latter is external to the spent fuel pool);

a The transport of any of the abovementioned materials;

o The disposal of any technology related to any of the abovementioned materials or

equipment.

18 <Restricted material’ means beryllium and zirconium and any other substance declared under section
2(a) to be restricted material.

18 “Nuclear fuel’ means any material capable of undergoing a nuclear fission or nuclear fusion process on
its own or in combination with some other material and which is produced in a nuclear fuel assembly or
other configuration.

185 “Nuclear-related equipment and material’ means equipment and material declared under section 2(f) to
be nuclear-related equipment and material. The Minister may declare any equipment and material specially
designed or prepared for the processing, use or production of nuclear material, to be nuclear-related
equipment and material (s 2(f).

18 <Radioactive waste’ means any radioactive material destined to be disposed of as waste material;
“‘radioactive material’” means any substance consisting of, or containing, any radioactive nuclide, whether

natural or artificial.
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Section 35(1) provides that no person may export any source material, special nuclear
material or restricted material or any nuclear-related equipment and material from the
Republic except with the written authorisation of the Minister.

The prohibition amounts essentially to a number of interrelated offences, all of which
are regarded as serious when one takes into account that the penalty for contravention of

this section is a fine of maximum term of imprisonment of ten years.'*’

9.3 Possession of restricted matter

A person is guilty of an offence upon being in possession of restricted matter in

contravention of section 34(1)(a) or (b)."™ ‘Restricted matter’ means (in terms of s 1)

any or all of the following, namely—

(a) source material;

(b) special nuclear material;

(c) restricted material;

(d) uranium hexafluoride (UF 6 );

(e) nuclear fuel; and

(f) nuclear-related equipment and material.

Section 34(1)(a) provides that, except with the written authorisation of the Minister, no

person, institution, organisation or body may be in possession of any source material,

except where—

(1) the possession has resulted from prospecting, reclamation or mining operations
lawfully undertaken by the person, institution, organisation or body; or

(i1) the possession is on behalf of anyone who had acquired possession of the source
material in the manner mentioned in subparagraph (i); or

(iii) the person, institution, organisation or body has lawfully acquired the source material

in any other manner.

187 Section 56(2)(c).
188 Section 56(1)(e).



The protection of the environment through the use of criminal sanctions 207
Chapter 5 Analysis of SA provisions: Post-1994 national legislation

Section 34(1)(b) prohibits any person from being in possession of any restricted matter
except source material, save with Ministerial authorisation. The penalty for this offence

is a fine or imprisonment for not more than three years.

9.4 Evaluation

There are no additional enforcement provisions other than the offences and penalties
provided for in section 56. The Act is not concerned primarily with regulating behaviour
— it is more of an empowering Act as far as the SANEC is concerned. Where there are
prohibitions, however, the nature of the serious damage or harm that can be caused by
nuclear or radioactive material dictates the imposition of heavy potential penalties for
contravention of the Act and perhaps explains why the only enforcement mechanism

provided for is the criminal sanction.

10 National Nuclear Energy Regulator Act 47 of 1999

As its name suggests the Act provides for a National Nuclear Regulator which is
designed to regulate nuclear activities. The Act also provides for safety standards and
regulatory practices for protection of persons, property and the environment from nuclear

damage. The offences of an environmental nature under this Act are:

10.1 Activities of unlicensed nuclear installation

No person may site, construct, operate, decontaminate or decommission a nuclear
installation, except under the authority of a nuclear installation licence.'” A ‘nuclear

installation’ is defined as —

(a) a facility, installation, plant or structure designed or adapted for or which may involve the
carrying out of any process, other than the mining and processing of ore, within the nuclear fuel

cycle involving radioactive material, including, but not limited to—

18 Section 56(2)(b).
190" Section 20(1).
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(i) a uranium or thorium refinement or conversion facility;
(i) a uranium enrichment facility;
(iii) a nuclear fuel fabrication facility;
(iv) a nuclear reactor, including a nuclear fission reactor or any other facility intended to create
nuclear fusion;
(v) a spent nuclear fuel reprocessing facility;
(vi) a spent nuclear fuel storage facility;
(vii) an enriched uranium processing and storage facility; and
(viii) a facility specifically designed to handle, treat, condition, temporarily store or permanently
dispose of any radioactive material which is intended to be disposed of as waste material; or
(b) any facility, installation, plant or structure declared to be a nuclear installation in terms of section
2(3).191
The required licence may be granted in terms of s 21. Contravention of this prohibition is
an offence,'”” punishable by a fine or imprisonment for no longer than ten years.'” Since
this activity is hardly likely to be something that a person could do overnight, it may have
been useful for the Act to contain an alternative to the criminal sanction like a directive

procedure allowing the Minister or other specified authority to order cessation of the

activities on pain of a criminal prosecution.
10.2 Operation of vessel using nuclear power

No vessel which is propelled by nuclear power or which has on board any radioactive
material capable of causing nuclear damage may anchor or sojourn in the territorial

waters of the Republic; or enter any port of the Republic, except under the authority of a

4

nuclear vessel licence."™ Such licence is also provided for in s 21. “Vessel® is not

defined in the Act, but ‘radioactive material’ means any substance consisting of, or

containing, any radioactive nuclide, whether natural or artificial, including, but not

o . . 1
limited to, radioactive waste and spent nuclear fuel;'”> and ‘nuclear damage’ means any

P Section 1.

92 Section 52(1)(a).
193 Section 52(3)(a).
194 Section 20(2).

195 Section 1.
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injury to or the death or any sickness or disease of a person; or other damage, including
any damage to or any loss of use of property or damage to the environment, which arises
out of, or results from, or is attributable to, the ionizing radiation associated with a
nuclear installation, nuclear vessel or action.'”® Contravention of the prohibition is an

offence,'”” and the penalty is the same as for the offence discussed above.

10.3 Failure to comply with conditions of authorisation

Both a nuclear installation licence and nuclear vessel licence required by s 20 may have
conditions attached if they are granted.”® Failure to comply with a condition is an

199

offence. ~ The penalty is the same as for the above two offences.

10.4 Unspecified offences

The Act also provides that any person who contravenes or fails to comply with any
provision of this Act or any condition, notice, order, instruction, directive, prohibition,
authorisation, permission, exemption, certificate or document determined, given, issued,
promulgated or granted in terms of this Act is, if any such contravention or failure is not
declared an offence in terms of s 52(1), is guilty of an offence.””® The penalty is the same
as for the other offences discussed here.

It appears that the only possible offence under this subsection with environmental
relevance would be failure to comply with prescribed duties regarding nuclear accidents
or incidents in terms of s 37. Essentially, s 37 requires the holder of the relevant nuclear
authorization to report to the Regulator if there is a nuclear accident or nuclear incident in
connection with a nuclear installation, nuclear vessel or nuclear action. ‘Action’ means

the use, possession, production, storage, enrichment, processing, reprocessing, conveying

1% Ibid.
Y7 Section 52(1)(b).

198

o

See s 23. Section 24 deals with special conditions for nuclear vessel licences.
19" Section 52(1)(a) and (b).
20 Section 52(2).

=3
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or disposal of, or causing to be conveyed, radioactive material; any action, the
performance of which may result in persons accumulating a radiation dose resulting from
exposure to ionizing radiation; or any other action involving radioactive material.**' A
‘nuclear accident’ is any occurrence or succession of occurrences having the same origin
which results in the release of radioactive material, or a radiation dose, which exceeds the
safety standards contemplated in section 36; and is capable of causing nuclear damage.***
A ‘nuclear incident’ is any unintended event at a nuclear installation which causes off-site
public exposure of the order of at least one tenth of the prescribed limits; or the spread of
radioactive contamination on a site or exposure of a worker above the prescribed limits or
a significant failure in safety provisions, other than a nuclear accident.*”> Section 37 does
not specify that failure to comply with these duties is an offence. Read with s 52(2),
however, it is likely that a person failing to comply with the duty would be liable for

criminal prosecution.

10.5 Alternative enforcement mechanisms

The Act provides in s 30 for strict (civil) liability of the holder of a nuclear installation
licence for nuclear damage®™ caused by or resulting from the nuclear installation in
question arising during that person’s period of responsibility. The importance of this
provision is that it provides advance warning to a person wishing to become involved in
an activity that holds significant potential danger for the environment and for people, that
he or she will not avoid liability for damage on the basis of absence of fault. If this
requires extraordinary safety measures on the part of the licence holder, then so be it.
There was a similar provision in this Act’s precursor and it is a welcome provision. What
is interesting, though, is that it is unique among enactments regulating hazardous
activities and it (or similar provisions) may well be useful in other regulated areas

(hazardous substances, for example).

201 gection 1.
22 Tbid.
203 Qection 1.

2% Defined above, §10.2.
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10.6 Evaluation

The only noteworthy aspect of the criminal provisions in this Act is the fact that the
maximum penalty is significant. This is hardly surprising given the nature of the
regulated activity, however. As indicated in the previous paragraph, the imposition of
strict civil liability for any damage arising from activities regulated by the Act is an

interesting and worthwhile provision.

11 World Heritage Convention Act 49 of 1999

This Act deals with the incorporation of the World Heritage Convention into South
African law and issues like the establishment of World Heritage Sites in South Africa.
The Act is primarily of an empowering nature and applies more to organs of state than

the general public. For this reason, there are no offences provided for under this Act.

Evaluation

One would expect that the legislation enacted post-1994 would be less inclined to use
devices that might be in conflict with the Constitution. Also, given modern trends in
enforcement of regulatory offences, one would be excused for expecting that increased
reliance would be placed on non-criminal modes of enforcement. While one might be
largely correct on the first score, there are some vicarious liability provisions in various
Acts that might give cause for constitutional concern. This issue will be canvassed fully
in Chapter 10.

As far as alternatives to the criminal sanction are concerned, less use is made of these
than one might expect. Although several Acts contain provisions for officials to make
use of powers enabling directives to be given to offenders to remedy the situation or take
other necessary steps, the criminal sanction still appears to be the primary mode of
enforcement. There are currently no provisions in South African environmental law at
the national level that empower officials to levy administrative penalties, for example.

The potential for use of alternative measures is discussed in Chapter 8.
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A final observation concerns penalties. Criticism has often been levelled at South
African environmental law to the effect that the penalties provided for are so low as to

.. . . . 205
make the use of criminal sanctions a pointless exercise.

Certainly this is the case in
respect of several pre-1994 environmental statutes. If one considers the penalties
provided for offences in Acts considered in this Chapter, however, the penalties provided
for are, in most if not all cases, relatively serious. In most cases heavy maximum terms
of imprisonment are imposed. Another recent trend has been for legislation not to specify
the amount of the fine, leaving that to the discretion of the Court. Such discretion will
probably be influenced by the maximum term of imprisonment provided for, which is not
subject to the effects of inflation. In short, then, the criticism of inadequate penalties
does not hold much water when it comes to more recent environmental legislation.

On paper, then, other than a reluctance to provide for alternative enforcement
measures, there is not much wrong with recent environmental legislation from the point
of view of enforcement. It would appear, though, that the paper potential of
environmental law is not yet being given effect to in reality. There may be several
reasons for this, and these will be considered in more detail further on in this work.
Enforcement is vital if environmental law is to be taken seriously and whatever can be
done to facilitate and make more effective the enforcement of environmental law should

be seriously considered.

25 RF Fuggle & MA Rabie Environmental Management in South Africa (1992) at 130; Cheryl Loots
‘Making environmental law effective’ (1994) 1 SAJELP 17 at 18.



Chapter 6

An examination of environmental crimes and their
enforcement in South Africa:

Part Three — Provincial and Local Legislation

Not all environmental legislation is found at national level and, in fact, many important
environmental enactments are either provincial or local. In terms of the Constitution,’
various environmental matters are of concurrent national and provincial legislative
competence: environment, nature conservation, pollution control and soil conservation,
for example. Air pollution and noise pollution are examples of matters of local
responsibility in terms of the Constitution. Provincial legislatures have not been
particularly busy since 1994 and there are not many new provincial environmental Acts
to examine.

However, nature conservation was a matter regulated at provincial level before the
new Constitutional era and there are several provincial nature conservation ordinances
that are still applicable today. It is these ordinances which constitute the most important
nature conservation legislation in South Africa and, for this reason, their enforcement
provisions should be carefully evaluated.

In this Chapter, not all enactments will be examined in the same detail as was the case
with the national legislation in the previous two chapters. Since the four’ nature
conservation ordinances are relatively similar in substance, detailed examination will be
made of only one of these, the Natal Nature Conservation Ordinance,’ and, where there
are significant provisions in the other ordinances that are different from the Natal

provisions, these will also be examined.

' Schedules 4 and 5.

2 One for each of the four previous provinces: Transvaal, Natal, Cape and Orange Free State.

3 150f1974.
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There are three post-1994 provincial environmental Acts’ dealing with substantive

environmental law and these will all be examined in some detail as well.
1 Pre-1994 Provincial Legislation
1.1  The Natal Nature Conservation Ordinance 15 of 1974

This Ordinance is comprehensive in its scope, regulating issues relating to hunting, and
all types of wild fauna ranging through mammals, reptiles, birds, amphibians,
invertebrates and fish (freshwater and marine), as well as indigenous plants. Since
important protected areas in the province of KwaZulu-Natal are not subject to the
National Parks Act, the ordinance applies to these areas as well as to areas that are not
protected, and where most of the infringements of the legislation probably take place.

The ordinance sets out penalties in each of its chapters and does not always specify
explicitly that activities are offences. There are numerous prohibitions and offences in
the ordinance, and for this reason not all of the offences will be discussed in any detail.
Analysis will be reserved for noteworthy or controversial provisions. As far as the latter
are concerned, there are several presumptions in the ordinance that are very unlikely to
pass constitutional muster. The analysis will be carried out by examining the following
categories of offences:

o Offences in relation to parks;

o Offences in relation to game;

o Offences in relation to private reserves;

o Offences in relation to mammals;

o Offences in relation to professional hunting;

o Offences in relation to amphibians, invertebrates and reptiles;

*  KwaZulu-Natal Planning and Development Act 5 of 1998; Mpumalanga Nature Conservation Act 10 of

1998; and the Western Cape Planning and Development Act 7 of 1999. There have been several
amendment Acts that have few substantive provisions relevant to this analysis and the KwaZulu-Natal
Nature Conservation Management Act 9 of 1997, which deals with institutional arrangements and does not

regulate public behaviour.
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o Offences in relation to wild birds;
o Offences in relation to freshwater fish;
o Offences in relation to marine fish;

o Offences in relation to indigenous plants.

1.1.1 Offences in relation to parks

Section 15 deals with the restriction of access into parks and the prohibition of certain
acts within parks.” A ‘park’ is defined with reference to a repealed section of the
ordinance, but they are essentially protected areas initially managed by the Natal Parks
Board and now managed by the KwaZulu-Natal Nature Conservation Services (hereafter
referred to as the NCS). As far as prohibitions are concerned, first, it is unlawful for any
person other than an employee of the NCS to enter or reside in any park without
authorisation.® This is similar to the prohibition in the National Parks Act.

Then s 15 lists a number of prohibitions, relating to bringing weapons or hunting
implements into parks, and the hunting, capturing etc of fauna and gathering etc of flora
within parks. For example, s 15(1)(c) provides that it is not lawful for any person within
a park to kill, injure, capture or disturb any animal or to take or destroy any egg, larva or
nest thereof; provided that any dangerous animal, or noxious insect may be killed in
defence of human life or to prevent the infliction of personal injury. Penalties for these
offences are provided for in s 23. The heaviest penalties are provided for the offence of
killing animals and this depends on the type of animal killed.

The ordinance differentiates between different categories of ‘game’, which means any
of the mammals or birds, alive or dead, mentioned in Schedule 1, 2, 3 or 4 and shall
include any meat, fat or blood thereof, whether fresh, preserved, processed or
manufactured in any manner, and also any tooth, tusk, bone, head, horn, shell, claw, hoof,

hide, skin, hair, egg, feather, or other durable portion or any such mammal or bird,

> Some of the offences also apply to ‘game reserves’ and ‘nature reserves’. These terms are also both

defined in terms of a deleted section.

6 The penalty is a maximum fine of R100 or imprisonment for one month: s 23(5).
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whether preserved, processed, manufactured or not, but shall not include any trophy.’
The four schedules represent the categories of ‘ordinary game’; ‘protected game’;
‘specially protected game’ and ‘open game’ respectively. Examples of ordinary game are
the impala and Egyptian goose. Protected game includes zebra, hippopotamus and
Whitebacked Duck. Specially protected game is a relatively short list containing the
elephant, both species of rhinoceros, the big cats and some others. Finally, open game
consists of only two animals, the springbok and the blesbok.

Any person who wilfully or negligently kills, injures or captures any specially
protected game within a park or game reserve or nature reserve is guilty of an offence and
liable to a fine not exceeding ten thousand rand or imprisonment for not more than two
years or both.® If the contravention relates to either species of rhinoceros or elephant, the
maximum penalty is R100 000 fine or ten years imprisonment or both.” This is a very
heavy penalty indeed but it reflects the seriousness with which poaching of these animals
is viewed, given these animals’ vulnerable' status in the wild.

The same activity with respect to ordinary or protected game is also an offence and the
penalty is a maximum of five thousand rand fine or imprisonment for one year or both."'
This is still a relatively serious penalty and certainly not what could be described as
insignificant. Other offences relating to parks, other than wilfully or negligently causing
a veld fire, which carries the same penalty as killing protected game, carry a maximum

fine of five hundred rand or six months’ imprisonment.'
1.1.2 Offences in relation to game

The offences in relation to game are essentially hunting offences. This ordinance has a

very complex system of hunting permits and licences which are utilised in conjunction

Section 1.
¥ Section 23(1).
? Ibid.

This term is used here in its ordinary sense and not to reflect the IUCN Red Book categorisation.
" Section 23(2).
12 Section 23(4).
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with open and closed hunting seasons. No person may hunt during a closed season save
in specified circumstances,"” and no person may hunt ordinary or protected game without
the necessary permit.'* The hunting, capture and keeping in captivity of specially
protected game is prohibited unless in terms of a specially-granted permit."”> No person
may capture or keep in capticity ordinary or protected game without a permit.'°
This Chapter also prohibits the following:

o Trespassing on land during hunting;'’

o Use of unlicensed persons to hunt;'®

o Hunting or capturing game in or from public roads;"”

o Conveyance of firearms on roads traversing area in which game is present;”’

o Possession of snares;21

o Hunting contrary to prohibited methods or at prohibited times;**

o Sale and purchase of game;* and

o Exportation of game.*
This Chapter contains a presumption to the effect that whenever any person is or has

been in possession of or deals or has dealt in or handles or has handled any game and

there exists at any time a reasonable suspicion that such game was hunted or acquired

1 Section 31(2).

Section 33(1)(a). Open game may be hunted with the prior permission of the landowner: s 33(1)(b).
Section 37.

Section 38.

Section 42.

Section 44.

Section 45.

20 Section 46.

I Section 47. A ‘snare’ is a noose of string or of wire or of any other material which can be used for
capturing any animal (s 1).

2 Section 48. Hunting with artificial light or with a crossbow or between half-an-hour of sunset on any
day and half-an-hour before sunrise the following day are some of the prohibitions listed here.

3 Section 50.

2 Section 51. “Export’ is not defined.
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25 If that is not

unlawfully he shall be guilty of an offence unless he proves the contrary.
enough, whenever any game is upon any vehicle or at any camping place, every person
who is in any way associated with such vehicle or who is at or in any way associated with
such camping place shall be deemed to be in possession of such game for the purposes of
s 39(1).%

This presumption, which casts a reverse onus on the accused to explain his or her
possession, dealing or handling of the game, certainly infringes the presumption of
innocence in the Constitution and its operation could lead to a person’s conviction despite
the presence of reasonable doubt. It is doubtful that this presumption would meet the
requirements of the limitations clause, primarily because there are other ways of
addressing the issue. It would appear that the presumption assists enforcement officials
in cases (probably the vast majority) where there is no direct evidence of the actual
killing of the animal. Possession is presumed to be hunting. If the legislation made it an
offence for any person to possess game, without a licence or reasonable explanation for
that possession, this would address the problem without having to resort to a reverse onus
provision.

There are three further presumptions. First, any person who is in possession of any
game shall be deemed to have hunted or captured such game in contravention of the
Chapter, unless it is proved that he was in lawful possession of the same.”” Second, if
any person is found removing game from any trap or snare it shall be presumed until the
contrary is proved that he hunted or captured such game in contravention of the
prohibition on using snares.”® Finally, any person who is found conveying game between
half-an-hour after sunset on any day and half-an-hour before sunrise on the following day
shall be deemed to have contravened the prohibition on night hunting unless in any

prosecution the contrary is proved.”’

% Section 39(1). None of the verbs in this provision are defined in the Act.

% Section 39(2).
27 Section 57(1).
2 Section 57(2).
¥ Section 57(3).
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All three of these presumptions cast a reverse onus on the accused and could lead to
the conviction of innocent persons. It is unlikely that any of these will be regarded as
acceptable by the Courts. The first presumption overlaps with the one discussed
immediately above. As indicated above, if possession of game was made an offence, the
presumption would be unnecessary. As for the second presumption, surely the evidence
of a person removing an animal from a snare would in itself be very strong evidence for
the accused to counter in a prosecution for using a snare? If not, the offence could be
redrafted to include within the definition of using a snare the removal of a captured dead
animal therefrom. By specifying that the animal must be dead, the offence would
exclude from its ambit good Samaritans who remove living animals from snares. The
hunters would be unlikely to remove living animals from snares and would probably kill
them first. The third presumption is unnecessarily broad. It would technically extend to
anybody travelling at night with some game biltong in his or her car. It is difficult to
think of an alternative manner of addressing this issue, but perhaps unlicensed hunters
could be prosecuted by means of the suggested unlawful possession provision, whereas
licensed hunters might well just have to be caught in the act.

Differing penalties are provided for in this Chapter, depending on the offence. Any
offences in the Chapter in relation to specially protected game carry a maximum fine of
ten thousand rand or two years imprisonment or both, unless in respect of elephant or
either species of rhinoceros, where the penalty is a maximum of R100 000 or ten years
imprisonment or both.*® Other specified offences carry a maximum fine of five thousand
rand or one year’s imprisonment or both.' Any offence not specified will be punished
by a maximum fine of five hundred rand or imprisonment for six months or both.*?

In addition to these penalties, the ordinance provides for the imposition of double the
fine or double the imprisonment provided for, or imprisonment without the option of a
fine, in the case of a second or subsequent conviction.” It is also provided that a person

convicted of hunting or capturing game without the necessary licence, shall be ordered by

3% Section 55(1)(a).
31 Section 55(1)(b).
32 Section 55(1)(c).
3 Section 55(2).
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the Court to pay the licence fees and charges in addition to whatever other penalty is
imposed.*® Given the value of many species, it would be a good idea to provide for
payment of compensation to the owner of game in the event of contravention of this

Chapter, also in addition to whatever other penalties may be imposed.

1.1.3 Offences in relation to private reserves

It is an offence for any person, within a private nature serve or private wild-life (sic)
reserve to:

o Gather any indigenous plant or hunt any wild bird without a permit;’

o Hunt any ordinary pr protected game without a permit;*°®

o Hunt any specially protected game;’’

a Trespass.3 8
1.1.4 Offences in relation to mammals;
The offences provided for in this Chapter are as follows:

0 Possession and disposal of endangered mammals: Section 79 provides that no

person shall at any time purchase, acquire by any means, possess, sell, exchange

3 Section 55(3).
33 Section 60. The maximum penalty is a five hundred rand fine or six months imprisonment or both (s
76(1)).

36 Section 61. The maximum penalty is a five thousand rand fine or one year’s imprisonment or both (s
76(2)).

37 Section 62. Exemption can be given by means of authorisation of the Premier. The maximum penalty
is a ten thousand rand fine or two years imprisonment or both; except in the case of an offence in respect of
elephant or either species of rhinoceros, where the maximum penalties are R100 000 fine or ten years
imprisonment or both (s 76(1A)).

¥ Section 76(3), which provides for a maximum penalty of one hundred rand fine or one month’s

imprisonment.
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or otherwise dispose of, or keep in captivity any endangered mammal.”

Endangered mammals are listed on Schedule 6 and the list consists primarily of
exotic (that is, not from South Africa) species.

o Keeping mammals in captivity without a permit: Section 80 provides for the
necessity of a permit for the keeping of animals, whether exotic or indigenous, in
captivity.*

o Sale, purchase or exchange of mammals: No person shall sell, purchase or
exchange in any manner whatsoever any indigenous mammal or exotic mammal,
save in accordance with a permit.”*’

o Operation of zoo without authorisation: No person shall establish, conduct or
maintain any zoo without the prior approval of the Premier, or contrary to any
conditions imposed by the Premier in granting such approval and without being in
possession of a valid certificate of registration and a licence.*

0 Cruelty to mammals: No person shall keep any indigenous mammal or exotic
mammal secured by means of a rope, cord, chain or anything serving a similar
purpose.”’

The ordinance provides for a doubling of the maximum penalty in cases of subsequent

convictions.* It also provides that any licence or permit or other authority granted to any

person found guilty of an offence under this Chapter, or the regulations made thereunder

3" The maximum penalty for contravention of this prohibition is a fine of five hundred rand or six months’
imprisonment or both (s 90(1)(a)).

%" The maximum penalty for contravention of this prohibition is a fine of two hundred and fifty hundred
rand or three months’ imprisonment or both (s 90(1)(b)).

1 Section 81. The penalty is as indicated in the previous footnote.

#2 Section 82. The maximum penalty for contravention of this prohibition is a fine of five hundred rand or
six months’ imprisonment or both (s 90(1)(a)).

# Section 86. This is not explicitly referred to in the ‘Offences’ section, which means that the maximum
penalty for contravention of this prohibition is a fine of one hundred rand or one month’s imprisonment or
both (s 90(1)(c)).

# Section 90(2).
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shall be cancelled by the court.” There is nothing remarkable about these offences, save

that the penalty provided for cruelty to mammals is rather lenient.

1.1.5 Offences in relation to professional hunting;

Chapter VI of the ordinance deals with professional hunters and hunting-outfitters. The
offences provided for in this Chapter are essentially administrative in nature and will not

be discussed here.

1.1.6 Offences in relation to amphibians, invertebrates and reptiles;

Chapter VII concerns amphibians, in