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ABSTRACT 

The purpose of the study is to provide a legal perspective on the role of the minimally invasive 

forensic autopsy in South Africa in light of the wide discretion conferred upon autopsy 

practitioners by the Inquests Act 58 of 1959. Autopsies are essential not only to identify cause 

of death and related pathology but also for healthcare quality control, vital statistics and 

medical education. Forensic autopsies received widespread attention internationally however 

the field in South Africa seems to be falling behind in light of the legislature failing to revisit 

the legislation regulating the field. In light of autopsies becoming more sophisticated there are 

now several different modalities that are used to perform both an academic autopsy and 

forensic autopsy other than a complete dissection of the body. These modalities can be defined 

as minimally invasive forensic autopsies. It has been extensively argued that diagnostic 

technology has rendered the conventional autopsy redundant. The dissertation aims to assess 

these modalities in comparison to the conventional autopsy. 

In recent times, the option of a minimally invasive forensic autopsy including the non-invasive 

virtopsy and verbal autopsy has acquired considerable attention worldwide. However in South 

Africa, the extent of the medico-legal post mortem examination is not exactly prescribed by 

the Inquests Act 58 of 1959 and therefore left to the discretion of the autopsy practitioner as 

per the perceived needs of the case. Hence it is essential to provide a legal perspective to assess 
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whether minimally invasive forensic autopsies will fulfil the statutory obligations imposed by 

the Inquests Act and withstand judicial scrutiny in South Africa. 

The writer submits that there is compelling evidence to promote the introduction of the 

minimally invasive forensic autopsy in South Africa. There is no legal prohibition in this 

regard. However, the implementation thereof will inevitably require a review of current 

legislation, especially the Inquests Act 58 of 1959 which is arguably outdated. In this way, the 

role of the minimally invasive forensic autopsy in South Africa will be supported by a robust 

legal framework.   
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CHAPTER ONE 

 

Introduction 

 

1.1 The Title 

 

The Role of the Minimally Invasive Forensic Autopsy in South Africa: A Legal Perspective 

 

1.2 The Topic: 

 

As inferred by the title, the area of law under examination is medical law with specific reference 

to forensic medicine and pathology. The purpose of the study is to provide a legal perspective 

on the potential role of the minimally invasive forensic autopsy in South Africa in light of the 

wide discretion conferred upon autopsy practitioners by the Inquests Act1. Such an undertaking 

                                                           
1 58 of 1959 
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requires comprehensive research with critical appraisal of minimally invasive forensic 

autopsies and related legislation, especially the Inquests Act, 58 of 1959. Furthermore, 

comparison with international norms, standards and practice is essential to determine how these 

different modalities are being used worldwide and if such techniques can survive judicial 

scrutiny and interrogation.  

1.3 The research design and methodology applied: 

The research methodology employed in this dissertation is primarily desktop research, relying 

mainly on a study of written texts. Visits to various libraries were undertaken and frequent use 

of the inter-library loan facility was utilised.  Relevant South African and international sources 

were also consulted, including: 

 Books 

 Journal articles 

  Conference papers 

 Policy documents and recommendations  

 Statutes  

 South African and international law reports 

 Case law 

 Articles from the internet 

 Articles from local and international newspapers and magazines. 
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The following databases were accessed:  

 Juta,  

 Lexis Nexis,  

 Heinonline,  

 Google Scholar,  

 Sabinet,  

 West law,  

 SAFLII. 

The research design encompassed a qualitative and descriptive approach that considered the 

utility and acceptability of minimally invasive forensic autopsies in South Africa in light of the 

Inquests Act2. A discussion of the Inquests Act3was therefore essential with specific reference 

as to whether it would be necessary for the legislature to revisit the provisions of this act.  

This approach allowed for the exploration and critical appraisal of minimally invasive forensic 

autopsies, including the discretion that the autopsy practitioner must inevitably exercise when 

performing a forensic autopsy. Clarity was obtained by considering the application and 

suitability to South African law, supplemented by international comparisons and various other 

publications. 

 

 

                                                           
2 Ibid 
3 Ibid 
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1.4   The background of the topic:  

In recent times, the option of a minimally invasive forensic autopsy (as opposed to the 

conventional autopsy) has received much attention worldwide.  

In South Africa, however, the extent of the medico-legal post-mortem examination is not 

exactly described or prescribed by the Inquests Act4 and therefore left to the discretion of the 

autopsy practitioner as per the perceived needs of the case. Hence, it is essential to provide a 

legal perspective to assess whether minimally invasive forensic autopsies will fulfil the 

statutory obligations imposed by the Inquests act5 and withstand judicial scrutiny in South 

Africa.  

 

1.5     The problems that manifest in respect of this topic: 

 

South Africa is classified as a developing country. As such, it is generally accepted that it would 

take time before sophisticated technologies are introduced and utilised.  The option of utilising 

minimally invasive forensic autopsy techniques is being exercised worldwide. However, the 

practice is uncommon in South Africa and related research studies have not been conducted in 

our local context. A further problem that arises is the outdatedness of our primary legislation 

                                                           
4 Ibid  
5 Ibid 
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that regulates the field. The Inquests Act6 was introduced in 1959 and the sections that relate 

to how the forensic autopsy should be conducted have not been revisited since its adoption. 

The act does not set out precisely how an autopsy should be conducted. The nature and extent 

thereof is consequently left to the discretion of the autopsy practitioner.  

 

1.6   The purpose of conducting research in respect of the topic: 

 

The purpose of conducting research for this dissertation is to examine each of the 

aforementioned areas and to determine whether there are any statutory obligations, 

requirements and/or restrictions that are imposed by the Inquests Act on the autopsy 

practitioner and, if so, precisely what are such obligations, requirements and/or restrictions. It 

is further crucial to determine whether the present legislation is still relevant and applicable. 

This will allow for a discussion as to whether current statutory provisions are sufficient in view 

of the various technological advancements being introduced into the field. In order for the 

readers to fully understand these technological developments, a description and comparison of 

conventional and minimally invasive forensic autopsy techniques is essential. This will be done 

by identifying the potential and documented advantages and disadvantages of the minimally 

invasive forensic autopsy, including its limitations and shortcomings in terms of findings, 

accuracy and religious/cultural objectives. Other fundamental aspects that need to be discussed 

are what our courts would consider acceptable as evidence based on the prescribed rules and 

                                                           
6 Ibid 
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laws of evidence. In this way, the study attempts to establish an accurate legal perspective as 

to whether minimally invasive forensic autopsies would be acceptable in terms of South 

African law. 

 

1.7   Structure of the dissertation: 

 

The structure of the dissertation is determined by the chapters as follows:  

Chapter one of the dissertation provides an introduction and sets out the aims, relevance and 

purpose of this study, together with a contextual background to the relevant issues in general.  

It also provides the conceptual framework, research questions and methodological approach 

adopted for this dissertation. 

Chapter two focuses on the autopsy in general and the different types of autopsies. The chapter 

will also deal with aspects relating to who conducts an autopsy as well as the post-mortem 

report which is compiled after the autopsy has been conducted. This will provide the reader 

with a sturdy foundation and background information that will facilitate understanding of the 

main issues for discussion and analysis.  

Chapter three discusses the conventional autopsy (including the advantages and disadvantages 

thereof) before describing the different modalities that can be considered as being 

comparatively minimally invasive (including the advantages and disadvantages thereof).  
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Chapter four ascertains the acceptability of minimally invasive forensic autopsies in South 

Africa by discussing the relevant legislation pertaining to the field. This chapter provides a 

detailed analysis into the Inquests Act7 and its interpretation as well as a general overview of 

the applicable regulations. It will also be crucial to establish whether the electronic evidence 

obtained from minimally invasive autopsies would be admissible in South African courts hence 

the latter part of chapter four will address the issue of admissibility of evidence.  

Chapter five aims to illustrate how our courts have applied the law discussed in chapter four 

and will further elaborate on the purpose of conducting an inquest and the court’s expectations 

from an inquest. The application of the Inquests Act8 will thereafter be discussed and illustrated 

in the case of Wessel Marais N.O v Elizabeth Tiley9.  

Chapter six will aim to explore the religious and cultural objections to the autopsy and the 

implications of a forensic autopsy on a person’s right to autonomy.   

Chapter Seven proceeds to demonstrate the implementation of minimally invasive forensic 

autopsies in other jurisdictions worldwide.  

Chapter eight will conclude the dissertation by providing various recommendations on the way 

forward and will summarise the salient arguments presented in the preceding chapters of the 

dissertation. 

 

                                                           
7 58 of 1959 
8 Ibid 
9 377/88) [1990] ZASCA 40; 1990 (2) SA 899 (AD); (30 March 1990) 
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CHAPTER 2 

2.1 The Autopsy 

“The death of a loved one is probably the most difficult event any of us will experience in 

our lifetime.”10 

Death can be defined as the end of a person’s or organism’s life.11 Death may be caused by 

aging, predation, malnutrition, disease, suicide, homicide, starvation, dehydration, and 

accidents or major trauma.12 The critical question that arises in specific cases is exactly why 

did the person die? Over many years and throughout the history of medicine, this question has 

remained a fundamental issue.13 The answer, however, has inevitably raised several 

uncertainties which medical practitioners have attempted to resolve by conducting an 

autopsy.14  

A post-mortem is an examination of a dead body to discover the cause of death.15 The term 

‘autopsy’ is arguably a more accurate description of the post-mortem examination. However, 

                                                           
10Report of Dr. Deirdre Madden on Post Mortem Practice and Procedures (2005) Government Publications Office, 

Dublin. Available at www.dohc.ie/publications/madden.html accessed on 20 July 2017 
11 Random House Webster’s Unabridged Dictionary, © (2019) Random House, Inc.  
12 Zimmerman L. "Must all organisms age and die?"Massachusetts Institute of Technology School of Engineering. 

(2010) https:engineering mit.edu/engage/ask-an-engineer/must-all-organisms-age-and-die/ date accessed 20 July 

2019 
13Bassat Q et al ‘Resuscitating the Dying Autopsy' PLOS Med (2009) DOI 10.1371/journal.pmed 1001927 
14 Ibid  
15 South African Oxford School Dictionary 2nd Revised edition. 2006 Cape Town : Oxford University Press 
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the words ‘post-mortem examination,’ ‘necropsy’ and ‘autopsy’ can be used interchangeably16 

and are generally synonymous, referring to the investigation of the human corpse, including an 

external and internal examination.17 The word autopsy is derived from the Greek word autopsia 

meaning ‘to see with one’s own eye’s’. An autopsy can be defined as the post-mortem 

dissection of the body to determine the cause of death with specific reference to the nature of 

injuries and/or disease processes which may be present. 18 

The notion of the post-mortem examination began around 100 BC and the first medico-legal 

autopsy was performed in 1302 AD in Italy.19 Throughout history, autopsies have been 

significant in understanding the pathologic basis of disease and the cause of death.20The history 

of the autopsy stems from a close association between anatomy and medicine and its origins 

can be traced to the practice of haruspicy which relates to the study of animal entrails to predict 

the future.21Academic autopsies date back to ancient Talmudic law which stated “Thou shalt 

not eat anything that dyeth of itself.” Slaughtered animals therefore had to be closely examined 

for disease by the Rabbis.22 In Egypt, there was greater focus on the association of wounds and 

                                                           
16Report of Dr. Deirdre Madden on Post Mortem Practice and Procedures (2005) Government Publications Office, 

Dublin. Available at www.dohc.ie/publications/madden.html accessed on 20 July 2017 

    
17Bajaj Rachna ‘The Conventional Autopsy still has an Important Role in Modern Medicine’2006 The pathological 

Society of Great Britain undergraduate essay 
18 Bajaj Rachna ‘The Conventional Autopsy still has an Important Role in Modern Medicine’2006 The 

pathological Society of Great Britain undergraduate essay 
19 Manoj Kumar Mohanty et al Autopsy : The Changing Trends (2011) International journal of Medical 

Toxicology and Forensic medicine p17-23 
20 Jan G. van den Tweel, Wittekind Christian ‘The medical autopsy as quality assurance tool in clinical medicine: 

dreams and reality’ Virchow’s Arch (2016) 468: 75-81 
21 Finkbeiner, Walter E et al Autopsy Pathology: A Manual and Atlas 2nd Edition (2009) by Saunders. 
22 Ibid 
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fractures to anatomy as compared to the study of diseases.23 In 16 AD, the world’s first recorded 

anatomic dissection of a human body took place in China.24 

Autopsies are essential not only to identify the cause of death and related pathology, but also 

for healthcare quality control, to establish vital statistics and lay a foundation for medical 

education.25 

2.1 Types of autopsies:  

Autopsies can be sub-divided into forensic autopsies and academic autopsies.26 The primary 

difference is that a forensic autopsy attempts to address the manner of death which refers to the 

circumstances that caused the death27 whereas an academic autopsy is usually performed in 

cases of natural deaths to diagnose which disease caused the death when ante-mortem efforts 

have failed to do so.28 Natural deaths are those that occurred as a result of a disease or through 

the ageing process.29 

Academic autopsies are even conducted when the cause of death was established prior to death 

and aims to study the disease process for the purpose of enriching medical knowledge and 

                                                           
23 Ibid 
24 Ibid 
25 Blokker BM, et al.‘Non-invasive or minimally invasive autopsy compared to conventional autopsy of suspected 

natural deaths in adults: a systematic review’ Eur Radiol.2016;26(4):1159-1179.doi:10.1007/s00330-015-3908-8 
26 Kotabagi RB, Charati SC, Jayachandar D. Clinical Autopsy vs Medicolegal Autopsy. Med J Armed Forces 

India. 2005; 61(3):258-263. doi:10.1016/S0377-1237(05)80169-8 
27 McGraw-Hill Concise Dictionary of Modern Medicine. (2002) the McGraw-Hill Companies, Inc. 
28 Du Toit-Prinsloo, L., & Saayman, G. (2012). Performance of autopsies in South Africa: Selected legal and 

ethical perspectives. Continuing Medical Education, 30(2), 53-55. 
29 McGraw-Hill Concise Dictionary of Modern Medicine. (2002) the McGraw-Hill Companies, Inc. 



 19 
 
 

 

 

 

training.30 Academic autopsies also allow medical students to grasp pathology in clinical 

contexts.31  

Forensic autopsies are also known as medico-legal autopsies.32A forensic autopsy is performed 

when the cause of death is unnatural, doubtful, undiagnosed and unidentified.33 Unnatural 

deaths are generally defined as deaths that are a result of external causes which includes injury 

or poisoning.34 In South Africa, the legal definition of unnatural deaths was recently expanded 

to also include those deaths resulting from an act or omission as well as sudden, unexplained 

or suspicious deaths and procedure-related deaths.35 Forensic autopsies are performed with the 

aim of providing answers to questions about the identity of the deceased, cause of death, time 

of death and circumstances of death36. 

In medico-legal cases, the autopsy imposes several responsibilities on the autopsy 

practitioner.37 An investigation of death can be considered as incomplete and unsatisfactory 

without an autopsy having been conducted.38 Before a forensic autopsy can be performed on 

the deceased, a special instruction is obtained from a legal authority.39 

                                                           
30 Du Toit-Prinsloo, L., & Saayman, G. (2012). Performance of autopsies in South Africa: Selected legal and 

ethical perspectives. Continuing Medical Education, 30(2), 53-55. 
31Hill RB, Anderson RE. ‘The uses and value of autopsy in medical education as seen by pathology educators.’ 

Acad Med 1991;66:97-100. 

32 Lt Col R.B Kotabagi, Lt Col SC Charati et al. ‘Clinical autopsy v Medico legal autopsy’ MJAFI 2005 (61) 258-

263 

33 Ibid 
34 McGraw-Hill Concise Dictionary of Modern Medicine. (2002) the McGraw-Hill Companies, Inc. 
35 Regulations Regarding the Rendering of Forensic Pathology Service of the National Health Act 61 of 2003 
36Lt Col R.B Kotabagi, Lt Col SC Charati et al. ‘Clinical autopsy v Medico legal autopsy’ MJAFI 2005 (61) 258-

263 
37 Manoj Kumar Mohanty et al Autopsy : The Changing Trends (2011) International journal of Medical 

Toxicology and Forensic medicine p17-23 
38 Ibid 
39 Ibid 
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There are various differences between the forensic autopsy and the academic autopsy. Unlike 

the forensic autopsy, academic autopsies do not require requisition from a law-keeping 

authority. However, consent from the next-of-kin is vital prior to conducting the autopsy.40 

Forensic autopsies are conducted by a forensic pathologist whilst an academic autopsy is 

carried out by a designated forensic medical autopsy practitioner.41 Furthermore, an academic 

autopsy is aimed at expanding medical knowledge whereas a forensic autopsy is aimed at 

providing assistance to the criminal justice system in order to solve a crime.42 The need and 

outcomes of a forensic autopsy is much greater as opposed to that of an academic autopsy. A 

forensic autopsy therefore has to be performed much more pedantically than an academic 

autopsy.43Another crucial factor that distinguishes the forensic autopsy from the academic 

autopsy is the fact that the autopsy practitioner conducting the forensic autopsy is often 

furnished with unreliable and inadequate background information relating to the circumstances 

surrounding the death whereas the autopsy practitioner conducting the academic autopsy is 

usually provided with trustworthy ante-mortem clinical information which makes their task 

much easier.44 

The forensic autopsy practitioner is also faced with various other challenges during an autopsy, 

one of which is that a forensic autopsy may be conducted on a body that has been decomposed 

or mutilated as opposed to an academic autopsy which is conducted on a complete and fresh 

                                                           
40 Manoj Kumar Mohanty et al Autopsy: The Changing Trends (2011) International journal of Medical 

Toxicology and Forensic medicine p17-23 
41 Lt Col R.B Kotabagi, Lt Col SC Charati et al. ‘Clinical autopsy v Medico legal autopsy’ MJAFI 2005 (61) 258-

263 
42 Ibid 
43 Ibid  
44 Ibid 
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body. The other challenge is that the findings of a forensic autopsy are subjected to intense 

scrutiny through cross-examination in court whilst the outcome of a clinical autopsy is only 

subjected to peer review.45 

As far as forensic autopsies are concerned, the increase in crime rates and associated fatalities 

have resulted in an increase in the number of forensic autopsies that are required to be 

performed on a daily basis. 46In comparison to forensic autopsies, it has been noted that there 

has been a huge decline in academic autopsy rates nationally and internationally.47 This decline 

can be attributed to several factors namely, the distaste of the procedure in both the physicians 

and the relatives, lack of financial incentives, increased faith in imaging technologies, fear of 

litigation, lack of importance of the autopsies in the teaching curriculum and poor 

communication skills on part of the requesting physicians.48 

 

2.2 Who conducts a forensic autopsy?  

A forensic autopsy is conducted by a designated autopsy practitioner, preferably a specialist 

forensic pathologist.49 Their main task is the examination of persons who die suddenly, 

unexpectedly or violently.50 The forensic pathologist is an expert that bears the responsibility 

                                                           
45 Ibid 
46 Pollak, Stefan. (2007). ‘Medical criminalistics.’ Forensic science international. 165. 144-9. 

10.1016/j.forsciint.2006.05.014. 
47Berger F. ‘Clinical diagnosis and the function of necropsy’. J R Soc Med 2000 93: 662a 
48Charlton R. Autopsy and medical education: a review. J R Soc Med. 1994 Apr; 87(4):232-6. 
49 Lt Col R.B Kotabagi, Lt Col SC Charati et al. ‘Clinical autopsy v Medico legal autopsy’ MJAFI 2005 (61) 258-

263 
50Stefan Timmermans, Post-mortem: How Medical Examiners Explain Suspicious Deaths University of Chicago 

Press, 15 Apr 2007 - Law - 367 pages 
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of determining the cause and manner of death.51 These experts are specifically trained to extract 

evidence to determine how the indiviual passed away.52 

In terms of the Regulations Regarding the Rendering of Forensic Pathology Service of the 

National Health Act 61 of 2003, a mandated or authorised person to conduct an autopsy means 

a medical practitioner registered as a forensic pathologist or a forensic medical officer in terms 

of the Health Professions Act 56 of 1974, to perform post mortem examinations or autopsies 

on a body and appointed in terms of Regulation 16.53 

Ultimately the responsibility for the forensic autopsy and the quality of the autopsy lies upon 

the forensic pathologist, who must directly supervise support staff.54 Allowing non-forensic 

pathologists to conduct forensic autopsy procedures without direct supervision and guidance is 

fraught with the potential for serious errors and omissions.55 

 

2.3 The Post-mortem Report  

                                                           
51 Bajaj Rachna ‘The Conventional Autopsy still has an Important Role in Modern Medicine’2006 The 

pathological Society of Great Britain undergraduate essay 
52Ibid 
53Regulations Regarding the Rendering of Forensic Pathology Service of the National Health Act 61 of 2003 
54Garry F. Peterson, M.D. (Committee Chair, 2005) Steven C. Clark, Ph.D. et al Forensic Autopsy Performance 

Standards The National Association of Medical Examiners 2015 p10  
55Ibid 
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The death investigation process consists of various phases including:  scene investigation, body 

assessment, medical records and the forensic autopsy.56 The outcome of this investigation is 

documented in the death certificate, the investigator’s report and the post-mortem report.57 

A post-mortem report is an important formal document that reflects the procedures and 

processes undertaken by the forensic pathologist during the post-mortem examination.58 The 

post-mortem report has to be written in a manner that makes its contents understandable to 

non-scientists. This is necessary because the report is frequently admitted in courts 

unaccompanied by the forensic pathologist who compiled the report.59 A complete post-

mortem report records the findings of the autopsy and will include the cause of death and the 

related mechanism of death.60 The post-mortem report can be very informative, especially 

when reviewed in conjunction with concurrent investigative reports and evidence.61 

 

Forensic autopsies are being conducted nationally and internationally on a daily basis. Forensic 

autopsies are essential for the medico-legal investigation of death.62 The main objectives 

thereof are to determine the primary cause, mechanism and manner of death as well as identify 

                                                           
56 S. Miyaishi, F. Moriya, in Encyclopaedia of Forensic and Legal Medicine (Second Edition), 2016 
57 Dean A. Beers, CLI, CCDI. Associates in Forensic Investigations, LLC Peer Reviewed White paper- Certified 

Legal Investigator (NALI 2009) 
58 Dean A. Beers, CLI, CCDI. Associates in Forensic Investigations, LLC Peer Reviewed White paper- Certified 

Legal Investigator (NALI 2009) 
59 Jackson A.R.W & Jackson J.M. 2004 Forensic Science. Harlow: Pearson/Prentice Hall p363 
60 Dean A. Beers, CLI, CCDI. Associates in Forensic Investigations, LLC Peer Reviewed White paper- Certified 

Legal Investigator (NALI 2009) 
61 Ibid 
62 Kotabagi RB, Charati SC, Jayachandar D. Clinical Autopsy vs Medicolegal Autopsy. Med J Armed Forces 

India. 2005; 61(3):258-263. doi:10.1016/S0377-1237(05)80169-8 
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contributing medical conditions and detect incidental pathologies.63 In addition, autopsies 

inevitably provide vital information relating to burden of disease, epidemiology and healthcare 

quality control.64 

 

 

CHAPTER 3 

The Conventional Forensic Autopsy v The Minimally Invasive Forensic Autopsy 

 

3.1 The Conventional Forensic Autopsy – Still the Gold standard? 

The conventional forensic autopsy is conducted by a designated and trained autopsy 

practitioner, preferably a qualified specialist forensic pathologist.65 The autopsy involves the 

macroscopic examination of the main organs of the deceased which is variably accompanied 

by microscopic examination, toxicological studies and/or other biochemical tests.66 Mahanta67 

states that a complete autopsy is necessary to substantiate the truth of evidence of eyewitnesses. 

                                                           
63 Blokker BM, et al. ‘Non-invasive or minimally invasive autopsy compared to conventional autopsy of suspected 

natural deaths in adults: a systematic review. ‘Eur Radiol.2016;26(4):1159-1179.doi:10.1007/s00330-015-3908-

8 
64 Ibid 
65 Kotabagi RB, Charati SC, Jayachandar D. Clinical Autopsy vs Medicolegal Autopsy. Med J Armed Forces 

India. 2005; 61(3):258-263. doi:10.1016/S0377-1237(05)80169-8 
66Semsarian C, Hamilton RM. Key Role of the Molecular autopsy in sudden death. Heart Rhythm 2012;9:145-

150 
67 Dr Putul Mahanta The medico-legal autopsy – Its religious and social attitudes.  J Indian Acad Forensic Med, 

32(2) p183-188 
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During the course of a conventional forensic autopsy, the autopsy practitioner performs an               

in-depth examination of all body cavities in a systematic way to ensure that every detail is paid 

attention to.68 In this way, the autopsy practitioner ensures that incidental findings are 

discovered and recorded, even if such findings are apparently unrelated to the primary 

underlying cause of death.69The lack of resources and personnel have led to a major backlog 

in these autopsies being performed inevitably resulting in a delayed criminal justice system.70 

3.2 The techniques utilised during the conventional forensic autopsy: 

The autopsy practitioner commences the conventional autopsy by reviewing the available ante-

mortem/clinical history of the deceased.71 The complete conventional autopsy involves a 

thorough external and internal examination of the deceased which generally includes 

histopathological (i.e. microscopic) and toxicological examination.72 In all cases, the external 

examination involves the recording of various measurements, such as body weight and height 

with photography.73 This external examination includes documenting all surgical scars, scars 

of old wounds, healed burns and traumatic defects. 74  

                                                           
68Ayoub T and Chow J ‘The conventional autopsy in Modern Medicine’ J R Soc Med 2008: 101:177-181 DOI 

2008 
69 Ibid 
70 Du Toit-Prinsloo, Lorraine; Saayman, Gert. ‘Performance of autopsies in South Africa: Selected legal and 

ethical perspectives’. Continuing Medical Education, [S.l.], v. 30, n. 2, p. 53-55, Feb. 2012. ISSN 2078-5143. 
71Report of Dr. Deirdre Madden on Post Mortem Practice and Procedures (2005) Government Publications Office, 

Dublin. Available at www.dohc.ie/publications/madden.html accessed on 20 July 2017 
72 Manoj Kumar Mohanty et al Autopsy : The Changing Trends (2011) International journal of Medical 

Toxicology and Forensic medicine p17-23 
73Report of Dr. Deirdre Madden on Post Mortem Practice and Procedures (2005) Government Publications Office, 
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The internal examination of the deceased consists of evisceration (i.e. removal of organs) and 

dissection.75 The method used to dissect the body of the deceased will depend on the personal 

preference of the autopsy practitioner and can be performed either by creating a long surface 

incision from the top of the sternum down the midline to the pubis or by creating a U-shaped 

surface incision at the top between the shoulders.76 In order to remove and examine the various 

internal organs, the autopsy practitioner then reflects the skin and underlying soft tissues to 

expose the rib cage and the contents of the abdomen.77 

 

There are four classic autopsy techniques namely the technique of R.Virchow, technique of 

C.Rokitansky, technique of A.Ghon and technique of M.Letulle.78  

The technique of R.Virchow involves the removal of organs one by one.79 This method starts 

by exposing the cranial cavity and the spinal cord followed by the thoracic, cervical and 

abdominal organs.80 It can be extremely beneficial in identifying pathological changes in 

organs. However, it does not allow for the interpretation of inter-organ relationships and 

regional disease.81 
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The technique of C.Rokitansky relates to in-situ dissection which may be combined with the 

removal of organ blocks.82 Over time, this method has been reported to be unworkable, but the 

technical skill that is applied can be useful, especially if it allows for the examination of organs 

without it having to be removed from the body. 83 

The technique of A.Ghon (with modifications) is widely used and entails the removal of the 

thoracic and cervical organs, abdominal organs and the genitourinary organs as separate organ 

blocks.84 

The technique of M.Letulle allows for the preservation of inter-relationships between the 

organs and is conducted by the removal of the thoracic, cervical, abdominal and pelvic organs 

as one organ block.85 In comparison to the other techniques, this technique requires much more 

experience, but a fundamental advantage thereof is that the body can be made available within 

a shorter space of time.86 

The autopsy is considered as being completed only when the post mortem-findings, 

histopathology assessment and results of the additional investigations are compared and 

interpreted in light of the case history and circumstances surrounding the death.87 

 

3.3 The advantages and disadvantages of the conventional forensic autopsy: 
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3.3.1 The advantages of the conventional forensic autopsy: 

The main reason as to why the conventional autopsy remains such a powerful tool is that it 

allows for direct observation and therefore a more objective investigation into the cause of 

death.88 The main advantage of this is that the entire body can be examined in its original setting 

thereby providing more accurate interpretations of the findings. 89As a result of direct 

observation, there is less speculation in identifying tissues and measuring fluids.90Another 

fundamental advantage of the conventional autopsy is that the autopsy practitioner is able to 

collect samples of specimens and fluids for testing. 91 

3.3.2 The disadvantages of the conventional forensic autopsy: 

The conventional autopsy is still regarded as the ‘gold standard.’ However, it has several 

limitations. The first being that it is completely dependent on the knowledge, qualification and 

skills of the autopsy practitioner.92 The quality of the autopsy may thus vary from case to case 

and subjective interpretations between different autopsy practitioners may produce different 

results.93  

The second limitation occurs in instances where new evidence is discovered and a further 

interpretation of the body is required. In such a case, only the written documents, selected parts 
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and/or specimens retained may be reviewed because the rest of the body would have been 

disposed of, thereby precluding direct re-appraisal of original findings.94  

A third limitation is that a traumatic injury that does not have external wounds and lesions can 

go unnoticed if advanced information is not furnished to the medical practitioner.95  

The fourth limitation is of utmost importance and relates to the amount of time that is required 

to perform a conventional autopsy.96 These autopsies are time consuming and the increase in 

crime-related violent deaths inevitably results in an increase in the number of autopsies that are 

required to be performed in a short space of time.97 

According to Steele98, the documentation of information observed at the conventional autopsy 

occurs in a haphazard, subjective and observer-dependent manner in most instances and once 

the body of the deceased is cremated, any information that has not been recorded is irreparably 

destroyed.99 

Due to the fact that conventional autopsies employ techniques and methods that are invasive 

and result in the desecration of the deceased’s body, family members are not keen on 
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consenting to the performance of such autopsy as it may cause disfiguring changes to their 

loved one’s body.100  

A study conducted in Lausanne, Switzerland has shown that a major shortcoming of the 

conventional autopsy was that fractures in various parts of the body were undetected, especially 

in areas of the body that was difficult to access.101Furthermore, small haemorrhages in muscle 

tissue are not easily detected during a conventional autopsy, but may be important findings in 

identifying and determining a cause of death. 102 

The delay in the finalisation of post-mortem reports by autopsy practitioners due to the 

workload as well as the limited number of experts in the field have also become problematic 

in respect of the conventional autopsy.103  

In several countries, the rise in organ retention crimes has also contributed to decline in 

conventional autopsy rates. 104 

3.4 Defining the minimally invasive forensic autopsy: 

There is no clear and concise definition of the minimally invasive forensic autopsy, but it 

involves techniques that provide information on the cause of death with a significant reduction 
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in any disfigurement of the deceased’s body.105 The minimally invasive forensic autopsy aims 

to attain scientific, educational, and public health benefits with the use of various other 

modalities without the performance of the conventional autopsy.106 Tweel107 and Wittekind108 

are of the view that minimally invasive autopsy techniques have been introduced in light of 

major objections of relatives against the conventional autopsy which are seen to be crude since 

it involves the mutilation of the deceased’s body.109 Both Dirnhofer (2006) 110et al and Thali 

M.J111et al are of the opinion that the minimally invasive forensic autopsy can play a vital role 

in forensic pathology as these techniques can be used in cases where a full dissection is not 

required and it can significantly reduce the time spent in conducting autopsies.  

3.5 Different modalities of minimally invasive forensic autopsies: 

3.5.1 Verbal Autopsy:  

In developing countries, conventional autopsies have remained the ‘gold standard’ to determine 

the cause of death. However, these autopsies have not been performed regularly as required 

due to poor resource allocation and financial constraints.112 A further contribution to the decline 
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is that most deaths take place outside the health system and the communities have raised several 

religious and cultural objections in respect of the conventional autopsy.113A non-invasive 

method, namely the verbal autopsy, has therefore been introduced by the World Health 

Organisation as an attempt to address these issues and can be defined as “a protocolised 

procedure that allows the classification of causes of death through analysis of data derived 

from structured interviews with family, friends and caregivers.”114 

Verbal autopsies can further be described as a systematic retrospective inquiry of the family 

members about the circumstances, events, symptoms and signs of illness prior to death and to 

classify the broad patterns of mortality.115 Peter Byass et al states “that even though verbal 

autopsies are not the most promising approach with regards to ascertaining cause of death, it 

is nonetheless an option that is better than allowing deaths to pass unrecorded.”116 

According to Anker117et al, the verbal autopsy has been widely used as a method of ascertaining 

causes of death in children in places where the majority of deaths occur without medical 

supervision. Soleman118et al elaborates  that the verbal autopsy is an indirect method of 

ascertaining biomedical causes of death from information on symptoms, signs and 

circumstances preceding death. The author further confers that a verbal autopsy is the only 
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process currently available to obtain estimates of the distribution of causes of death in middle- 

and low-income countries.  

It is crucial that agents that have been tasked with the collection of post-mortem information 

about a deceased comply with the necessary cultural norms and sensitivities.119 Further these 

agents are required to undergo specialised training concerning awareness and sensitivity to the 

distressed respondents.120 

Researchers are of the view that regardless of the fact that the popularity of verbal autopsies 

are increasing daily, it is difficult to ascertain the consistency and reliability of the data.121 

Hence, several attempts are continuously being made by various institutions to improve the 

questionnaires of verbal autopsies and the analysis of data received.122 

3.5.2 The ‘Virtopsy’ (Imaging) 

Conventional autopsies have also been challenged by the advent of the ‘Virtopsy’ (image- 

guided autopsy).123 The concept of the ‘Virtopsy’ arose from the need to introduce new 

techniques that could be beneficial to forensic science.124 The term ‘Virtopsy’ was created from 

the terms virtual and autopsy.125 ‘Virtopsy’ involves the use of computerised tomography (CT) 

scans, magnetic resonance imaging (MRI) and image-guided minimally invasive biopsies to 
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investigate the cause of death.126 Authors are of the view that these modern cross-sectional 

imaging techniques can be utilised to supplement the traditional invasive “body opening” 

autopsies and have the possibility of replacing the traditional autopsy.127 An autopsy that is 

conducted using ‘Virtopsy’ methods involves body volume documentation and analysis using 

CT, MR imaging and micro radiology together with three-dimensional (3D) body surface 

documentation using forensic photogrammetry and 3D optical scanning.128 

 

The Swiss virtual autopsy project  

In 2000, a research project was developed to indicate that non-invasive imaging can yield 

positive results in predicting autopsy findings.129 This project was conducted by The Institutes 

of Forensic Medicine and of Diagnostic Radiology at the University of Bern in Switzerland.130 

The study involved the use of multi-slice computed tomography (MSCT) and magnetic 

resonance imaging (MRI) in forty (40) forensic cases to determine the cause of death, relevant 

traumatological and pathological findings, vital reactions, reconstruction of injuries and 

visualization.131 The findings of these cases were subsequently corroborated by the 

performance of the conventional autopsy.132 Upon interpretation and analysis of the ‘Virtopsy’ 
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results, it was demonstrated that 55% of the causes of death was found independently using 

only radiography.133 Furthermore, it showed that radiology was superior to the traditional 

autopsy in respect of detecting injuries and trauma to the cranium, skeleton and tissue.134 

 

3.5.3 Laparoscopic autopsies: 

Laparoscopic autopsies are also challenging the place of conventional autopsies.135 This 

technique allows one to accurately map certain types of wounds that lack sharpness and are 

deep.136Laparoscopy is a type of surgical procedure performed during the autopsy whereby a 

small incision is made in the anterior abdominal wall and through which a viewing tube or 

camera is inserted.137 This allows the autopsy practitioner to examine the intra-abdominal 

organs on a video monitor connected to the tube. 138 Thoracoscopy refers to a similar procedure 

that is used to inspect inside the chest, identify fluid collections in the pleural cavity and assess 

injuries of the diaphragm.139The Kahrizak Forensic Medical Centre conducted a study in Iran 

which was aimed at evaluating the accuracy of laparoscopic autopsies compared to 

conventional autopsies by assessing damages to intra-abdominal organs in fatal traumas.140 
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From December 2005 to August 2006, laparoscopic autopsies were performed on 50 decedents 

who had passed away as a result of blunt abdominal trauma.141 Subsequently, conventional 

autopsies were performed on the corpses by a medical practitioner.142 At that stage, the results 

obtained from the laparoscopic autopsies were not disclosed to the medical practitioner.143 Both 

results were then compared and the results were interpreted.144 Laparoscopic autopsies were 

shown to be accurate and did not disfigure the corpse as opposed to the conventional autopsy.145 

The results of the laparoscopic autopsies further revealed a 100% accuracy for the spleen, 

diaphragm, stomach, small intestine and gallbladder, 82% accuracy for the liver, 73.3% 

accuracy with regards to sensitivity, 97.1% accuracy in terms of specificity and an overall 

accuracy of 90%.146 An additional study conducted by Avrahami et al147 also demonstrated a 

100% correlation between the laparoscopic autopsy and the conventional autopsy when 

assessing abdominal injuries. However, laparoscopic autopsies also encompass various 

shortcomings, including the lack of technical laparoscopic expertise and difficulty in obtaining 

the appropriate equipment.148  

 

3.5.4 Needle necropsy 
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Needle necropsy has also attempted to replace the conventional autopsy. It entails the 

microscopic examination of post-mortem biopsies from selected organs.149 This method is ideal 

for detecting conditions producing diffuse changes in an organ.150 

 

3.5.5 Post-mortem computed tomography (CT) angiography 

Post-mortem computed tomography (CT) angiography is regarded by some as being superior 

to the conventional autopsy as it is better to determine the extent of deposition of fatty plaques 

in the coronary artery.151This technique involves the use of X-ray imaging to observe the 

coronary arteries of the heart and provides data and information that can be revisited at any 

given time.152 Christian C et al 153conducted a study in Lausanne Switzerland. The study 

involved a comparison between the reports obtained from autopsies using post mortem 

computed tomography angiography and those findings obtained at conventional autopsies in 

50 forensic autopsy cases.154 The study indicated that post-mortem CT angiography was 

extremely efficient in terms of revealing vascular findings.155 Despite post-mortem CT 
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angiography having positive results, however, it remained less sensitive to the conventional 

autopsy.156 

 

3.6 The advantages and disadvantages of the minimally invasive forensic autopsy: 

3.6.1 The advantages of the Minimally Invasive Forensic Autopsy: 

Since there is no destruction of information and evidence, the electronic data acquired during 

the minimally invasive autopsy procedure can be referred to at any time as new questions arise. 

It may be sent to other pathologists for a second opinion and the data can be analysed and re-

examined as many times as may be required.157 

Findings such as air distribution in the body that are difficult to detect during a conventional 

autopsy can be easily detected in a full body CT scan.158 

CT scans are also invaluable with regards to locating foreign objects during an autopsy.159  

Furthermore, tissue samples that have been obtained by the use of minimally invasive 

procedures have been shown to be of a superior quality than those that have been obtained 

during a conventional autopsy.160 
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The use of minimally invasive procedures can also be described as a reasonable compromise 

and alternative to the conventional autopsy with regards to the religious and cultural objections 

from family members against the dissection and disfigurement of the body.161 

 

3.6.2 The disadvantages of the Minimally Invasive Forensic autopsy: 

The use of minimally invasive forensic autopsy imaging techniques involves the interpretation 

and reporting of data which is a joint effort between the radiologist and the forensic 

pathologist.162 The radiologist therefore plays a vital role in the process and should be familiar 

with post-mortem changes in CT and MRI images.163 It is submitted that the lack of the proper 

training of radiologists in forensic medicine and pathology can impact negatively on the results 

of the autopsy.  

‘Virtopsies’ involve the use of high-end imaging equipment.164 The accessibility and 

availability of such equipment poses a serious obstacle to the utilisation thereof. 165 Due to the 

high number of reconstructions during the process, large data storage is required. Hence, the 

use of highly sophisticated equipment is essential to ensure that the data obtained is adequately 

stored. 166 
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Biopsy sampling errors can also be seen as a problem that arises during the minimally invasive 

autopsy procedure. However, this can be solved with the application of 3D – stereotactic guided 

needle biopsies.167 

 

 

 

 

 

 

CHAPTER 4 

The South African Legislative Framework and Judicial Scrutiny  

of the minimally invasive forensic autopsy 

 

It has been more than twenty years since the adoption of the South African Constitution168 

which paved the way for the implementation of various amendments to the health sector with 

the aim of ultimately transforming and improving the rendering of health services within a 

democratic dispensation.169 However, there has been comparatively less focus on the medico-
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legal post-mortem examinations that are being conducted daily. This chapter reviews progress 

(if any) in the implementation of legislation regulating the field as well as some of the key 

legislative developments over the past years. It also provides an overview of current legislation 

and discusses whether the minimally invasive forensic autopsy can withstand judicial scrutiny.  

 

4.1 The Inquests Act 58 of 1959 

All deaths due to unnatural causes and deaths that are believed to be due to natural causes but 

where the medical cause of death is uncertain or unknown are subjected to an inquest which 

can be defined as an official investigation to determine how the death occurred.170 The 

objective of an inquest is to ascertain facts pertaining to death.171 This is achieved by an inquiry 

and at the conclusion of the inquest a verdict is arrived as to whether the death was due to a 

natural, accidental, suicidal or homicidal cause.172Once the inquiry is complete and the cause 

of death is ascertained, the outcome of the inquest can lead to criminal prosecution.173 The 

inquest system exists in all parts of the world. In South Africa, the first piece of legislation to 

introduce the inquest system was the Fire Inquest Act, 1883.174 The Inquest Act, 12 of 1919 

was thereafter enacted to provide more details as to how the inquiry should be conducted.175 
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The inquest inquiry required the hearing of oral evidence, but evidence in affidavits were 

permitted under exceptional circumstances.176 

Presently, the South African inquest system is regulated in terms of the Inquests Act, 58 of 

1959. Under the current provisions, an inquest inquiry is not permitted if criminal prosecution 

has commenced or instances where the inquiry is in progress. As soon as criminal proceedings 

are instituted, the inquiry is immediately terminated.177 

The inquest inquiry begins at the place in which the deceased’s body is discovered and the 

Inquests Act imposes the responsibility of field investigation onto attending police officials 

whose findings are thereafter reported to the public prosecutor.178 The public prosecutor is then 

tasked with the duty of reporting all information to the inquest magistrate. This also includes 

requesting further information if necessary, and the hearing of evidence.179 

In cases of unnatural deaths, the act provides for a medico-legal investigation, including a 

medico-legal post-mortem examination.180 Despite all the developments and changes in the 

legislation which imposed several duties on the police, public prosecutor and the inquest 

magistrate, the act failed to impose specific duties and responsibilities onto the medical 

practitioner tasked with conducting the medico-legal post-mortem examination and whose 

findings form an integral part of the inquiry, including inter alia the basis upon which the 

inquiry is founded.  
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Section 3 of the act relates to the investigation of circumstances of certain deaths and states:  

“3. (1) Subject to the provisions of any other law providing for an investigation of the 

circumstances of any death, any policeman who has reason to believe that any person 

has died and that such person has died from other than natural causes, shall investigate 

or cause to be investigated the circumstances of the death or alleged death. 

 (2) If the body of such person is available, any magistrate to whom the death is reported 

shall, if he deems it expedient in the interests of justice, cause it to be examined by the 

district surgeon or any other medical practitioner who may, if he deems it necessary 

for the purpose of ascertaining with greater certainty the cause of death, make or cause 

to be made an examination of any internal organ or any part or any of the contents of 

the body, or of any other substance or thing.  

(3) For the purposes of any examination mentioned in subsection (2)  

 (a) any part or internal organ or any of the contents of a body may be 

removed therefrom;  

(b) a body or any part, internal organ or any of the contents of a body 

so removed therefrom may be removed to any place.  

(4) A body which has already been interred may, with the written permission of the 

magistrate or the attorney-general within whose area of jurisdiction it has been 

interred, be disinterred for the purpose of any examination mentioned in sub-section 

(2).  
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(5) At any examination conducted by a medical practitioner in terms of sub-section (2), 

no person other than 

 (a) a policeman; or  

 (b) any other medical practitioner nominated by any person who 

satisfies the magistrate within whose area of jurisdiction such 

examination takes place, that he has a substantial and peculiar interest 

in the issue of the examination, shall be present without the· consent of 

such magistrate or the medical practitioner conducting the examination.  

(6) Any person who contravenes the provisions of subsection (5), or who hinders or 

obstructs a medical practitioner, a policeman or any person acting on the instructions 

of a medical practitioner or policeman in carrying out his powers or duties under this 

section, shall be guilty of an offence and liable on conviction to a fine not exceeding 

two thousand rands or in default of payment to imprisonment for a period not exceeding 

six months or to such imprisonment without the option of a fine.” 

The Act states that the autopsy practitioner may conduct an examination of the body if the 

autopsy practitioner deems it necessary for the purpose of ascertaining with greater certainty 

the cause of death. 181 The manner in which the examination is conducted therefore lies 

completely upon the discretion of the autopsy practitioner. Upon an analysis of the wording of 

the relevant sections and legislature’s intention, the definition of the words “may” and “must” 

holds significant value. The word “must” can be defined as “being obliged to” which means 

                                                           
181Act 58 of 1959 
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that the obligation imposed is mandatory whereas the word “may” can be defined as 

“expressing possibility” which can be seen as discretionary.182 It is noteworthy that the 

intention of the legislature in using the word “may” as opposed to “must” is indicative of the 

discretion imposed onto the medical practitioner rather than the obligation. It is therefore 

submitted that the act does not provide mandatory obligations as to exactly how the medico-

legal post-mortem examination should be conducted.  

This introduces the possibility of utilising technologically enhanced minimally invasive 

autopsy techniques such as ‘Virtopsy,’ verbal autopsies, laparoscopic autopsies and the post-

mortem CT angiography in South Africa without having to face judicial impediments. A 

medical practitioner who is duly authorised to conduct these medico-legal post-mortem 

examinations can therefore adopt these various modalities as the manner in which the 

examination is performed. 

Until the legislature takes the necessary steps to amended section 3 of the Inquests Act, the 

legality of any findings of medico-legal post-mortem examination using minimally invasive 

autopsy techniques cannot be considered as illegal and/or inadmissible.   

 

4.2 The National Health Act 61 of 2003 and the Regulations Regarding the Rendering of 

Forensic Pathology Service183  

                                                           
182 South African Oxford School Dictionary 2nd Revised edition. 2006 Cape Town : Oxford University Press 

 
183 Regulation 341 of 2005 
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The National Health Act came into operation on the 2nd May 2005 and in terms of Section 

90(1) (i) of the act various regulations were implemented.184 The Regulations Regarding the 

Rendering of Forensic Pathology Service185 was one of these regulations which was aimed at 

providing a framework for the rendering of forensic pathology services.186 

Regulation 3187 deals with the Forensic Pathology Service and states that:  

 “The relevant member of the Executive Council of a province must within national 

policy and in terms of these regulations ensure that a Forensic Pathology Service is 

established within the respective provincial Department of Health.”   

Regulation 4188 goes further to emphasize what the Forensic Pathology Service entails and 

states: 

 “The Service contemplated in regulation 3 includes, but is not limited to, -   

 (e) maintaining evidence relating to a body and any associated items at all 

times;   

 (f) assisting, as far as is possible, the process of identification of the deceased;   

                                                           
184 The National Health Act 61 of 2003 
185 Regulation 341 of 2005 
186 Ibid 
187 The Regulations Regarding the Rendering of Forensic Pathology Service of the National Health Act 61 of 2003 

(Regulation 341 of 2005) 
188 The Regulations Regarding the Rendering of Forensic Pathology Service of the National Health Act 61 of 2003 

(Regulation 341 of 2005) 
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 (g) conducting a post mortem investigation, including external and internal 

examination of a body and harvesting of material, tissue or fluids for evidentiary 

or diagnostic purposes;   

  (h) requesting and conducting appropriate special investigations;   

 (i) providing medico-legal reports, expert testimony and opinions;   

 (j) archiving documents, specimens and related materials;   

 (k) collecting, reviewing and analysing related data to determine trends or 

prevalence of incidents of unnatural death; and (I) providing information and 

advice to health or other government authorities or departments.’’189 

The aforementioned provisions provide some indication regarding how forensic pathology 

service should be regulated. However, as in the case of the Inquests Act190, a wide discretion 

is still conferred upon the medical practitioner as to how the medico-legal post-mortem 

examination should be conducted. This can evidently be ascertained from the wording “but is 

not limited to” contained in Regulation 4.  A medical practitioner is therefore not restricted to 

perform the medico-legal post-mortem examination using the traditional or conventional 

autopsy techniques. The medical practitioner is at liberty to adopt any of various minimally 

invasive forensic autopsy procedures that he or she may deem necessary to conduct the 

examination. There are no specific techniques that are prescribed by law to perform the post-

                                                           
189 The Regulations Regarding the Rendering of Forensic Pathology Service of the National Health Act 61 of 2003 

(Regulation 341 of 2005) 
190 58 of 1959 
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mortem examinations and the regulations do not specifically stipulate that a complete 

dissection of the body must be conducted. 

In general, amendments to South African legislation regarding investigations into deaths have 

been stagnant, but some progress has been made with regards to less complex aspects.191 The 

overall situation continues to stem from the out-datedness of the Inquests Act which our 

legislature has neglected to revisit despite the various technological advancements that have 

been introduced into our country.   

The present situation with regards to the performance of autopsies in South Africa can be 

variably attributed to inadequate legislation, high mortality rates, resource constraints, lack of 

trained professionals and appropriate mortuary facilities. More stringent legislation is required 

to be enacted to address these issues. Such measures have the potential to improve the quality 

and standards of the medico-legal post-mortem examination. In the interim, the implementation 

of various minimally invasive forensic autopsy procedures can also be of assistance in 

addressing the current state of affairs that forensic autopsy practitioners are faced with daily as 

these procedures are neither an encroachment on the basic principles of medical ethics nor a 

violation of present legislation. 

 

4.3 The admissibility of electronic evidence obtained using minimally invasive autopsy 

techniques. 

                                                           
191 The Inquests Act 58 of 1959 
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4.3.1 Criminal Procedure Act, 51 of 1977 

Section 210 of the Criminal Procedure Act, 51 of 1977 states that no evidence as to any fact, 

matter or thing shall be admissible which is irrelevant or immaterial and which cannot conduce 

to prove or disprove any point or fact at issue in criminal proceedings. 

 In the case of S v Gokool192 it was stated that "The law of evidence is foundationally based on 

the principle that evidence is admissible if it is relevant to an issue in the case."  

 

4.3.2 The Electronic Communications and Transactions Act, 25 of 2002   

  

This act specifically relates to the current legal position pertaining to the admissibility of 

electronic evidence in criminal and civil proceedings which is crucial in determining whether 

the data retrieved from minimally invasive autopsy techniques, such as multi-slice computed 

tomography (MSCT) and MRI, are admissible in South African courts.  The Act further 

establishes the circumstances under which evidence stored or produced by a computer or other 

mechanically operated device can be admitted into evidence.193 

It’s noteworthy that the Electronic Communications and Transactions Act, 25 of 2002 was 

formed using an electronic commerce model which specifically relates to commercial 

activities. Hence, the applicability of the Electronic Communications and Transactions Act, 25 

of 2002 in governing the admissibility of electronic evidence in criminal proceedings is 

                                                           
192 1965 (3) SA 461 (N) at 475G 
193 The Electronic Communications and Transactions Act 25 Of 2002    
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admittedly questionable. However, the Act 194does not expressly limit the provisions of the Act 

to commercial matters exclusively. Therefore admissibility of electronic evidence as evidence 

in legal proceedings would largely depend on the manner in which the Act195 is interpreted and 

the perceived needs of the case.  

 

 

CHAPTER 5 

What are the court’s expectations from an inquest? 

Philosopher Voltaire said, "To the living we owe respect, but to the dead we owe only the 

truth." 

5.1 What is an inquest? 

An inquest can be defined as a judicial inquiry to ascertain facts relating to an incident.196 

In Wessel Marais N.O v Elizabeth Tiley197 the court stated that  

 “An inquest is an official investigation into a death occurring otherwise from natural 

causes, which has not been the subject of a criminal prosecution.” 

 

                                                           
194 Ibid 
195 Ibid 
196 Steyn, J.W.J 1992 Inquest. Pretoria : Justice College 
197(377/88) [1990] ZASCA 40; 1990 (2) SA 899 (AD); (30 March 1990) 
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5.2 The need for conducting an inquest: 

Steyn198states that the aim of an inquest is to promote public confidence and satisfaction and 

to reassure the public that all deaths from unnatural causes will receive proper attention and 

investigation as a way of preventing similar deaths, and to ensure that those responsible for the 

deaths are prosecuted.  An inquest is an investigative system and in South Africa the findings 

are placed before the inquest magistrate.199 

The decision of our courts can also have significant impact and development and 

implementation of our legislation.200 

In the case of Timol and Another v Magistrate, Johannesburg andAnother 1972(2) SA 281 

(T) at 287 H to 288 A the court stated that: 

"For the administration of justice to be complete and to instil confidence, it is 

necessary that, amongst other things, there should be an official investigation 

in every case where a person has died of unnatural causes, and the result of 

such investigation should be made known. Therefore the Inquests Act provides 

that, if there is reason to believe that a death has occurred, that such death was 

not due to natural causes and that it was not followed by the institution of 

criminal proceedings, there shall be an inquest as to the circumstances of the 

death" 

                                                           
198 Steyn, J.W.J 1992 Inquest. Pretoria : Justice College 
199 The Inquests Act 58 of 1959 
200 Camps Bay Ratepayers’ and Resident Association and Another v Harrison and Another 2011 (4) SA 42 

(CC), 
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and further (at 292 A - B) that: 

 "the inquest must be so thorough that the public and the interested parties are 

satisfied that there has been a full and fair investigation into the circumstances 

of the death". 

The re-opened inquest into the death of Ahmed Essop Timol (IQ01/2017) [2017] 

ZAGPPHC 652 the court stated that: 

 “It is logical to expect that in inquest proceedings, one of the primary sources 

of evidence to determine the cause of death would be the autopsy (sometimes 

referred to as post mortem or medico-legal) report. While it is accepted that the 

autopsy report may inform on the direct cause of death, the agent directly 

responsible for the cause of death may not be apparent. Nevertheless, the 

autopsy report would ordinarily be the first point of call. Fortunately in this 

case, it was made available during the 2017 inquest proceeding, since it is one 

of the documents which survived the mysterious disappearance of some of the 

1972 inquest records” 

The main purpose of the re-opened inquest proceedings was to ascertain if the evidence that 

has been presented and led at the proceedings is enough to persuade the presiding officer to set 

aside the original finding. The re-opened inquest into the death of Mr Timol relied significantly 

on the forensic medical evidence and the preservation of such evidence is of utmost importance 

in the pursuit of justice. Furthermore, it can be inferred that the integrity of stored records and 
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the ability to revisit such records will be crucial in such matters. In this regard, it is submitted 

that minimally invasive autopsy techniques such as imaging studies offer superior and more 

reliable retention of evidentiary material in comparison to records of conventional autopsies, 

which are largely post-mortem reports only. 

 

5.3 The court’s expectations from an Inquest: 

In ascertaining exactly what a court expects from an inquest it is crucial to reflect on the 

judgement handed down by the Appellate Division in the undermentioned case.  

Wessel Marais N.O v Elizabeth Tiley201 

This was an appeal against the decision handed down by Magistrate Wessel Marais in Cape 

Town relating to the inquest into the death of the late George Williams.202The grounds for the 

appeal was the manner in which the inquest into the death of the late George Williams was 

conducted and whether the court a quo was entitled to interfere on review with the exercise of 

the appellant’s discretion to hold a non-public inquest into the death only on the basis of 

affidavits and not oral evidence.203 

The court expressed the view that the purpose of conducting an inquest was to ascertain the 

identity of the deceased, the cause or likely cause of death as well as the date of death and 

                                                           
201(377/88) [1990] ZASCA 40; 1990 (2) SA 899 (AD); (30 March 1990) 
202 (377/88) [1990] ZASCA 40; 1990 (2) SA 899 (AD); (30 March 1990) 
203(377/88) [1990] ZASCA 40; 1990 (2) SA 899 (AD); (30 March 1990) 
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whether the death occurred as a result of an act or omission that related or amounted to an 

offence of any person. 204 

The court went further to state that:  

“public confidence and satisfaction would normally be best promoted by a full and fair 

investigation, publically and openly held, giving interested parties an opportunity to 

assist the magistrate holding the inquest in determining not only the circumstances 

surrounding the death under consideration, but also whether any person was 

responsible for such death. A full and fair investigation presupposes adherence to basic 

principles of procedure and would in the normal course require the hearing of viva 

voce evidence. The justice must be seen to be done is no less truism in the holding of 

inquests than it is in the hearing of trials.”205 

It was noted in this judgment that Section 10 of the Inquests Act206 was significant which 

reads:  

“Unless the giving of oral evidence is dispensed with under this Act, an inquest shall 

be held in public".207 

                                                           
204 (377/88) [1990] ZASCA 40; 1990 (2) SA 899 (AD); (30 March 1990) 
205 (377/88) [1990] ZASCA 40; 1990 (2) SA 899 (AD); (30 March 1990) 
206Act 58 of 1959 
207 (377/88) [1990] ZASCA 40; 1990 (2) SA 899 (AD); (30 March 1990) 
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The interpretation of the abovementioned section was addressed by the court which stated that 

Section 10 contained a requirement that an inquest must be held publicly and that oral 

testimony must be heard and in essence as far as possible to ensure a full and fair inquiry. 

The court was also of the view that: 

“The requirement in s 5(a) of the Act that an inquest must be held into the circumstances 

and cause of the death necessitates consideration only of such circumstances as will 

enable the inquest magistrate to make such findings as he is enjoined by s 16(2) to 

record. Only evidence relevant to such findings would be admissible, and only disputes 

relevant to such findings need to be resolved by oral evidence.”208 

In light of the above case, it can be construed that our courts have interpreted the relevant 

sections of the Inquests Act and our courts have an expectation that evidence at the inquest 

inquiry should be oral evidence. Deviation will only be permitted under specific circumstances. 

Although the purpose of the inquest has been laid out, our courts have failed to interpret Section 

3 of the act209 which deals which the post-mortem examination.  

The re-opened inquest into the death of Ahmed Essop Timol which directly related to the 

preservation of forensic medical evidence, the post mortem examination and report have also 

failed to revisit Section 3 of the act.210 Had this been done, electronic evidence obtained from 

various minimally invasive autopsies would be regarded as admissible evidence. Such evidence 

                                                           
208 (377/88) [1990] ZASCA 40; 1990 (2) SA 899 (AD); (30 March 1990) 
209Act 58 of 1959 
210 Act 58 of 1959 
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can be easily preserved for future use in the event that there is a re-opening of an inquest many 

decades later, similar to the death of Mr Timol. 

Our courts have constantly failed to set out specific guidelines as to what is expected from a 

post-mortem report and how the post-mortem examination should be conducted. Thus, without 

specific guidelines from our legislature and the common law, it is difficult to ascertain what 

our courts expect from a post-mortem examination. Consequently, the standards of the post–

mortem examinations that are being conducted vary considerably and thereby become very 

questionable. 

CHAPTER 6 

Selected religious considerations and objections to autopsies 

Throughout the world amongst various religions and cultural practices lies a common ground 

which deals with affording the deceased the utmost dignity and respect during the farewell 

ceremony.211 In many jurisdictions, consent from relatives of the deceased is not a requirement 

for the performance of the medico-legal post-mortem examination. This can be attributed to 

the fact that the purpose of the examination is to ascertain vital information as to how the death 

occurred. Requesting the consent of relatives may introduce a conflict of interest as guilty 

family members may object with the intention of concealing critical information. 

 

6.1 Judaism 

                                                           
211 Segal, G ‘Religion/Custom and Coronial practice: How to avoid either being compromised’ (unpublished 2011) 
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The disposal of the deceased’s body and the process of death forms an integral part of the 

religion which encompasses various specific laws to regulate how the process should be 

conducted.212 It is a common belief in Judaism that the cremation of the deceased’s body is not 

permitted and that the deceased should only be buried.213 Maintaining the dignity of the 

deceased is paramount and as an attempt to perform a higher religious duty, Judaists volunteer 

to attend to the necessary arrangements relating to the body of the deceased.214 Another 

significant element in Judaism is that interference with the deceased’s body is strictly 

prohibited and the body should be buried in its entirety.215 It is submitted that this is crucial in 

considering the performance of minimally invasive forensic autopsy techniques as opposed to 

the conventional autopsy as the less invasive techniques offer greater respect to the restrictions 

imposed by religious beliefs. Judaism also dictates that the burial ceremony should commence 

as soon as possible and should be concluded on the day on which the death occurred.216  

 

6.2 Islam  

Currently, a frequent obstacle encountered by autopsy practitioners relate to Islamic objections 

to the performance of autopsies. According to Islam, it is important to maintain the body as a 

whole after death.217 In this regard, the Islamic religion shares very similar sentiments to 

                                                           
212 Ibid  
213 Ibid 
214 Ibid 
215 Ibid 
216 Ibid 
217 Carpenter, Belinda, Tait, Gordan, Quadrelli, Carol (2013) ‘Arguing the autopsy: Mutual suspicion, 

jurisdictional confusion and the socially marginal.’ Crime, Justice and Social Democracy: Proceedings of the 2nd 

International conference, Crime and Justice Research centre, Queensland University of Technology, Gardens 

Point, Brisbane, Australia, pp10-18 
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Judaism. There are three major grounds upon which the objections against the conventional 

autopsy are based which is of significance.218 The first is that the performance of the autopsy 

is time consuming which results in a delay in the burial of the deceased which conflicts with 

the principle that the burial should be performed within 24 hours after the death.219 The second 

ground is premised on the idea of the sacredness of the body which stems from the religious 

belief that the body belongs to God.220 Lastly, the third objection is built on the concept that 

the despite death the body experiences pain as per the words of Prophet Mohammed who stated 

that “the breaking of the bone of the dead person is equal in sin to doing this while he is 

alive”.221 However, it is noteworthy that the Qur’an does not specifically mention the autopsy 

or the post-mortem examination. In instances where contentious issues arise which are contrary 

to Islam law, scholars are approached to provide a fatwa or a legal opinion. 222 These opinions 

are nonetheless not binding but provide clarity in respect of issues that conflict with the 

religion.223 

 After the occurrence of death there are various practices that are required to be performed by 

Muslims which includes the straightening of the limbs, ensuring that the eyes and mouth of the 

deceased are properly closed and that the body is properly washed and draped without any 

                                                           
218 Ibid 
219Ibid 
220 Ibid 
221 Ibid 
222‘Burton EC, Gurevitz SA. Religions and the autopsy.’ Available from: http://www.emedicine medscape.com/ 
article/1705993‑overview#a1. Date accessed 21st July 2018 
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embalming.224 Furthermore, the body of the deceased should always be placed in the direction 

that faces Mecca and the body should be buried as opposed to cremation.225  

Due to these rigorous rules and practices, the conventional autopsy is frequently 

discouraged.226The various religious texts such as The Sharia dictate that the body should as 

far as possible be kept in its original form and that the burial should occur as close possible to 

the place where the death occurred. 227 Forensic autopsies require that the body be transported 

to the laboratory/mortuary which  may result in the body being transported far away from the 

place at which the death occurred and/or being damaged during transit.228 In addition, the 

procedures involved in the performance of the autopsy are time-consuming and thus conflict 

with the practices of the Muslim culture relating to expedited burial.229  

 

6.3 Hinduism  

Hinduism originated around 3000 BC and found its roots in the Indus valley.230 A fundamental 

belief of Hindus is that of reincarnation which involves the cycle of rebirth and death.231A 

central tenet of the religion is that the purpose of life is to bring to an end the cycle of 

                                                           
224Ibid 
225 Ibid 
226 Ibid 
227 Amanat and Frank Griffel, ‘Shari’a: Islamic Law in the Contemporary Context,’ Stanford University Press 

2007 ISBN:978-0-8047-5639-6 
228 Castillo P, Ussene E, Ismail MR, et al. Pathological Methods Applied to the Investigation of Causes of Death 

in Developing Countries: Minimally Invasive Autopsy Approach. PLoS One. 2015; 10(6):e0132057. Published 

2015 Jun 30. doi:10.1371/journal.pone.0132057 
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reincarnation and enter the spiritual world.232 Death is therefore seen as forming part of the 

cycle and surviving family members are tasked with ensuring that their loved one has a smooth 

journey into death. 233 

Once death occurs, the soul exits the body.234 However, the soul is still aware of the 

surroundings. Hindus are therefore of the view that the dissection of the body during an autopsy 

causes a disturbance to the soul.235 Once the soul is disturbed, it is viewed negatively and 

considered as being evil.236  The mutilation of the body during the Vedic age was looked upon 

as being detrimental to the fulfillment of life.237 Consequently, Hindus try as far as possible to 

avoid autopsies. Should the law and the interests of justice require an autopsy, however, then 

Hindus do not strongly object to it being performed.238 

It is submitted that in light of the statutory recognition of the right to dignity239 enshrined in in 

the Bill of Rights240 in our value-based Constitution241, religious considerations form a crucial 

role in maintaining the dignity of the deceased. This can be achieved by introducing less 

invasive forensic autopsy techniques which provide reasonably alternative means to conduct 

the autopsy and record the findings without having to desecrate the body. 

 

                                                           
232 Ibid 
233 Ibid 
234 Ibid 
235 Ibid 
236 Ibid 
237 Ibid 
238 Ibid 
239 Section 10 Constitution of the Republic of South Africa 1996 
240 Chapter 2 of the Constitution of the Republic of South Africa 1996 
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CHAPTER 7 

The implementation of the minimally invasive forensic autopsy in other jurisdictions 

 

Legislation pertaining to deaths due to unnatural causes differs between countries and even 

between jurisdictions falling within different countries.242 Certain countries have now adopted 

more sophisticated systems regarding investigations into unnatural deaths. 243In addition, it is 

imperative to have due regard to countries that still perform autopsies using various other 

techniques which serve the interests of justice despite compelling religious objections to the 

dissection and perceived mutilation of the body.244 

                                                           
242 T E Madiba et al ‘The amended legislation on procedure related deaths-an advance in patient care, Medicine 

and the law,’ April 2011  SAMJ Vol 101 No 4  
243 Ibid  
244 Du Toit-Prinsloo, Lorraine; SAAYMAN, Gert. Performance of autopsies in South Africa: Selected legal and 

ethical perspectives. Continuing Medical Education, [S.l.], v. 30, n. 2, p. 53-55, Feb. 2012. ISSN 2078-5143. 
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7.1 Autopsy practices in Islamic countries  

Over the years, various research studies have been conducted on the Islamic perspective of 

autopsies.245 Seeing that the Qur’an does not expressly confer direction with regards to the 

performance of autopsies, the practice is therefore left upon the religious leaders to provide 

guidance.246 This, however, leads to conflicting opinions within which misunderstandings may 

occur.247 These opinions all advise that the advantages and disadvantages of the performance 

of the autopsy should be weighed up against each other and that necessity should outweigh the 

forbidden.248 Autopsies in Islamic countries are practiced in accordance with international 

standards. Nonetheless, minimal publications exist that provide guidance with regards to the 

standards of the practice in these countries.249 

The negative connotations and characteristics of the traditional/conventional autopsy have 

inevitably resulted in a quest to introduce methods of autopsy procedures that are minimally 

invasive alternatives to the traditional autopsy.250 Notwithstanding the advent of various 

minimally invasive techniques that have now been implemented and the publication of various 
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related articles, it is noted that there has been no report of Islamic countries adopting the 

minimally invasive imaging autopsy techniques.251  

A recent study was conducted during the period from September 2013 to July 2015 and was 

designed to validate the use of minimally invasive autopsy techniques to determine the cause 

of death in deaths that occurred in low and middle income countries as well as its acceptability 

and feasibility.252 The countries that formed part of the study were Gabon, Kenya, Mali, 

Mozambique and Pakistan and was aimed of achieving the results through different methods 

of understanding the perceptions and attitudes of members of the local community.253 During 

the study, several perceived advantages and concerns were raised relating to cause of death 

investigations and the minimally invasive autopsy.254 One of the most significant advantages 

of determining the cause of death amongst the community was that, apart from the method used 

to perform the autopsy in the clinical setting, the outcome achieved from the autopsy proved 

invaluable in the protection of other family members and the community from contagious 

diseases that are easily transmitted or hereditary.255 Furthermore, knowledge as to the cause of 

death gave peace to the bereaved families and avoided conflicts and confrontations relating to 

accusations of alleged witchcraft activities commonly practiced in these countries.256 In 

addition, the minimally invasive autopsy was also observed to be fast, easy and less disfiguring 
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on the body.257The study illustrated that over 70 % of the participants interviewed were 

interested in establishing the cause of death of their relatives and accepted the performance of 

the minimally invasive autopsy on their relatives.258 

 

7.2 Mozambique  

Mozambique can be described as a middle to low income country where infectious diseases 

are a common cause of death.259 The performance of complete autopsies seldom occur due to 

lack of resources and strong cultural and religious backgrounds.260 An observational study was 

conducted in Mozambique which compared the use of minimally invasive autopsy techniques 

to the conventional autopsy.261The minimally invasive autopsy was shown to be more widely 

accepted amongst the relatives of the deceased as opposed to the conventional autopsy.262 It 

was also illustrated that the minimally invasive autopsy could easily be performed by trained 

technicians and was therefore beneficial because of the lack of pathologists in the country.263 

The results of the autopsies using the minimally invasive techniques were compared to the 

‘gold standard’ conventional autopsy which illustrated an 80% accuracy rate264, thereby 
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demonstrating that minimally invasive procedures can be used as valid tools in determining 

causes of death in countries such as Mozambique. 

 

7.3 United States of America 

Unlike the low to middle income countries, the United States of America possesses well 

established forensic pathology laboratories.265 However, Americans also share the same 

sentiments in respect of the decline in autopsy rates as various other countries. 266In 2005, the 

National Association of Medical Examiners developed the Forensic Pathology Performance 

Standards.267 These standards were developed to provide a rigid framework to ensure that 

forensic services are conducted by the professional forensic pathologist.268 It further provides 

minimum requirements that is expected from an autopsy and how the autopsy should be 

conducted.269 In doing so, the standards make provision for the use of the minimally invasive 

autopsy techniques.270 This is achieved by standards that make provision for the forensic 

pathologist to utilise specific scientific services and equipment.271 

 

7.4 Ireland  
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In Ireland, the legal provisions that regulate post-mortem examinations are the Coroners Act 

1962, The Anatomy Act 1832 and the Registration of Births and Deaths Act 1863. However, 

the Coroners Act remains the primary legislation.272 There are many similarities with regards 

to the performance of post-mortem examinations between Ireland and South Africa. The first 

similarity is the distinction between the Coroner’s post-mortem examination (which is also 

known as the medico-legal or forensic post-mortem) and the hospital post-mortem 

examination.273 The second similarity relates to the appointment of a coroner as an independent 

officer who has the responsibility of conducting an inquest into deaths that are sudden, 

unexplained, violent and unnatural.274 It is submitted that the appointment of the coroner is 

comparable to the inquest magistrate that is appointed in terms of the Inquests Act, 58 of 1959. 

Both these officers share similar duties and responsibilities and have the authority to direct that 

a post-mortem examination be conducted to ascertain the circumstances relating to the death. 

As in the case of the Inquests Act,275 the Coroners Act 1962 makes provision for the 

performance of the post-mortem examinations. The act, however, does not stipulate the manner 

in which the post-mortem examination must be conducted and has not been updated to make 

provision for technological advancements. It is therefore questionable as to whether the 

minimally invasive autopsy techniques would be permissible in Ireland seeing that the principle 
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legislation is outdated and does not take into consideration modern medicine and variations in 

legal principles.276  

The writer submits that the present situation regarding the performance of post-mortem 

examinations in Ireland and South Africa can be attributed to the outdatedness of their 

respective legislation and there is consequently an urgent need for stringent regulations to be 

implemented to navigate the way forward in both countries.  

 

7.5 Switzerland  

Switzerland has received much attention since the launch of the ‘Virtopsy’ project which was 

founded at the University of Bern in Switzerland.277 The project has drawn attention to the 

minimally invasive forensic autopsy in that it was aimed to replace or supplement the 

conventional autopsy.278 This minimally invasive autopsy technique is being used on a daily 

basis at the forensic institute in Bern, Switzerland. However, the advanced equipment, namely 

the 3D surface scan, post-mortem CT, post-mortem MRI, post-mortem CT angiography and 

post-mortem biopsy equipment are not readily available elsewhere in the world.279 Article 253 

of the Swiss Code of Criminal Procedure allows for the use of these equipment and techniques 

in exceptional instances to supplement the conventional autopsy.280 Various Swiss forensic 
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Office, Dublin. Available at www.dohc.ie/publications/madden html accessed on 20 July 2017 
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institutes such as the Institute of Forensic Medicine Zurich, forensic institutes in Lausanne and 

Geneva, and the forensic institutes in St. Gallen and Basel are presently utilising post-mortem 

CT and post-mortem CT angiography.281 In addition, these imaging techniques have made 

much progress in that it has been produced as evidence in Swiss criminal trial cases.282 

 

7.6 Australia  

The Victorian Institute of Forensic Medicine (VIFM) in Melbourne, Australia has adopted a 

similar progressive approach to the Swiss forensic institutes in Bern, Zurich and 

Lausanne/Geneva with regard to the use of these minimally invasive forensic imaging 

techniques, such as post-mortem CT angiography, in daily death investigations.283 

7.7 Germany 

Section 87 (1) of The German Code of Criminal Procedure allows for the use of post-mortem 

CT scans during the external examination of the deceased when performing an autopsy.284 

Moreover, German forensic institutes utilise in-hospital CT scanners for the purposes of 

conducting autopsies.285 

This scalpel-free, non-invasive imaging technology has also been adopted in various developed 

and developing countries worldwide and is rapidly becoming an ethical solution in countries 
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where incisions and mutilation of the dead body are not recommended due to strong religious 

beliefs. The writer notes that the implementation of different minimally invasive autopsy 

techniques in various countries indicate that these techniques have now become an important 

addition to the range of forensic resources available to the autopsy practitioner.  

 

 

 

 

 

 

 

CHAPTER 8 

Recommendations and Conclusion 

 

Death has and always will be an inevitable part of life. In cases where death is due to unnatural 

causes, the performance of a forensic autopsy becomes crucial in promoting the interests of 

justice. It has been centuries since autopsy procedures were introduced and these techniques 

are still being used. However, in many countries the rapid growth and evolution of 

technological advancements have paved a way for the development of various minimally 
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invasive forensic autopsy techniques. The striking question that has been set forth is whether 

these minimally invasive autopsy techniques will lead to the replacement of the 

traditional/conventional autopsy which is generally perceived as being the ‘gold standard’ of 

autopsies.  

The writer submits that it is misguided and counter-productive to consider these techniques as 

being in competition with each other. Alternatively, these are supportive and collaborative 

procedures which aid in the administration of justice. The use of minimally invasive autopsy 

techniques can be used as an efficient supplementary tool to the conventional autopsy. It is 

further submitted that the implementation of these techniques must be subjected to several tests 

to determine its validity, acceptability, and cost effectiveness before we can consider it as 

feasible and reliable alternatives to the conventional autopsy.286 The reported benefits of 

minimally invasive autopsies can have a massive positive impact on the administration of 

justice. Nonetheless, standard operating procedures still need to be developed for autopsy 

practitioners to follow in order to achieve the desired results.287  

Several problems may arise in low- and middle-income countries due to the escalating cost of 

the equipment.288 These countries are therefore restricted to adopting techniques such as the 

verbal autopsy and needle sampling. Whether these methods would be sufficient to completely 

satisfy the needs of justice are yet to be seen, but the potential benefits thereof are irrefutable.289  
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Despite several studies having being conducted worldwide to determine the acceptability of  

minimally invasive autopsy techniques, the writer advocates that much more practical 

experience and studies need to be conducted in the South African context to ascertain it’s 

acceptability and practicality.290 

From a legal perspective, there is currently no legislation that provides mandatory obligations 

as to exactly how the medico-legal post-mortem examination should (or should not) be 

conducted. This forms the legal basis for alternative considerations, including (but not limited 

to) technologically-driven minimally invasive autopsy techniques such as ‘Virtopsy,’ verbal 

autopsies, laparoscopic autopsies and the post-mortem CT angiography to be introduced into 

South Africa without having to face judicial impediments. Autopsy practitioners who are duly 

authorised to conduct these medico-legal post-mortem examinations can then utilise these 

various procedures, as the manner in which the examination is performed is not prescribed by 

legislation in South Africa. 

Until our legislature takes the necessary steps to amended section 3 of the Inquests Act, the 

legality of the findings of medico-legal post-mortem examination using minimally invasive 

autopsy techniques cannot be considered as illegal and inadmissible.  It is therefore crucial to 

draw attention to the act in considering the role of minimally invasive forensic autopsies in that 

there are currently no statutory limitations imposed by the Inquests Act in this regard.  

In this dissertation, the writer addressed the role of the minimally invasive forensic autopsy 

and provided a legal perspective as to whether such modalities will be accepted by our South 
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African courts. The frustration and anger experienced by grieving families of deceased persons 

at the failure of our forensic pathology services to provide quick and efficient post-mortem 

services is palpable. This is exacerbated by the manner in which the bodies of their loved ones 

are dissected during the performance of the traditional/conventional autopsy. Families 

therefore rely on autopsy practitioners to ensure that the bodies of their loved ones are treated 

and investigated with utmost dignity and respect whilst concomitantly providing clarity as to 

the cause, manner and mechanism of death.  

Autopsy practitioners are also faced with similar challenges since the law does not prescribe 

the exact nature and extent of the post-mortem examination. Autopsy practitioners therefore 

refer exclusively to professional standards for guidance which are increasingly supporting the 

utility of minimally invasive autopsy techniques. Hence, they are usually unaware as to which 

techniques are permissible from a legal perspective. Many autopsy practitioners and forensic 

pathologists are concerned at the lack of clarity in this regard and feel frustrated at the criticism 

levelled against their adherence and compliance to longstanding (and possibly outdated) 

professional standards.291 

The following recommendations are hereby submitted: 

1. It is imperative that the deceased must be treated with the utmost respect and dignity.  

2. The public confidence and public awareness in forensic pathology services and procedures 

should be improved and restored.  
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3. The absence of precise guidelines and prescribed techniques for the performance of autopsies 

in South African legislation has certainly led to difficulties in applying the law to individual 

cases. Statutory obligations need to be imposed by the Inquests Act and the act therefore needs 

to be revisited and updated as a matter of urgency. Amendments must address the manner in 

which a forensic autopsy should be conducted and what will be acceptable by our courts. Any 

legislation that may be introduced should be clear, consistent and transparent.292 

4. Legislation should provide for the use of the minimally invasive forensic autopsy techniques 

and specify which techniques are permissible and can be used as reliable evidence in South 

African courts. 

5. Specific legislation is required in cases where there are cultural and religious objections by 

family members of the deceased to ensure that these objections are respected and addressed, 

instead of being completely ignored without due consideration of reasonable alternatives.  

6. Apart from legislation pertaining to forensic autopsies, it is further recommended that the 

legislation relating to the law of evidence would also require amendment to account for the 

manner in which the data  and information derived and stored using the various minimally 

invasive techniques can be produced as admissible evidence to aid in the administration of 

justice.  

8. A regulatory model of guidelines need to be introduced and updated on an ongoing basis to 

take into account medical, scientific and technological developments within a prescribed legal 

framework.  

                                                           
292 Ibid 
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9. Proper education and training must be provided to forensic pathologists, autopsy 

practitioners, radiologists and other professionals to ensure the proper utilisation of the 

equipment and interpretation of data.  

10. Research and studies need to be conducted in the local South African context to ascertain 

the acceptability, practicality and financial implications of minimally invasive forensic autopsy 

techniques. 

In conclusion, the writer submits that there is compelling evidence to promote the introduction 

of the minimally invasive forensic autopsy in South Africa. There is no legal prohibition in this 

regard. However, the implementation thereof will inevitably require a review of current 

legislation, especially the Inquests Act 58 of 1959 which is arguably outdated. In this way, the 

role of the minimally invasive forensic autopsy in South Africa will be supported by a robust 

legal framework.   
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