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Abstract
Genetically Modified Organisms (GMOs) have become a topical issue today. Almost

every newspaper in any country carries an article on GMOs at least every week. A global
debate on the benefits and costs of GMOs began scaling heights by the beginning of the
21* century, and still rages on today. Proponents of GMOs allege that the modern
biotechnology is important for boosting agricultural produce and therefore believe it is a
panacea for solving problems of famine and food shortages suffered especially by the

drought prone poor nations of the world. Apart from that, they also believe it contributes

to an advancement of research in the area of pharmaceuticals.

The debate led the international community to adopt the Cartagena Protocol (which is a
creature of the Convention on Biological Convention) to look at the regulation of GMOs
so as to minimize the risks posed by the phenomenon, while harnessing the potential
benefit, which the world could derive from the modem biotechnology. The Protocol, like
the Convention on Biological Diversity (the Convention), which gave rise to it, requires
parties to it to strengthen its measures through domestic implementation. South Africa is
one the countries which have responded to this call by enacting the Genetically Modified
Act 15 of 1997. The Act was drafted mainly on the basis of the Convention. This work
will therefore attempt to assess the domestic implementation of the requirements of the

Protocol in the light of the standards set by international law, the National Environmental

Management Act (NEMA), and the Constitution of South Africa.

To establish the above, this thesis will brigﬂy consider the debate which influenced the
international legal framework on GMOs in chapter one. Chapter two will trace the
international legal position on GMOs, as enshrined in the Protocol and the Convention.
An assessment of the consistence of the South African GMOs Act with standards set by
international instruments and national pieces of legislation which impact on
environmental management and biodiversity conservation will follow in chapter three.
Then finally the curtain will come down in chapter fou, which will suggest the way

forward for South Africa in form of recommendations and proposals flowing from the

analysis of the Act given in chapter three.
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Chapter one
Genetic Modification and Biodiversity

1.1 Introduction

Almost every newspaper in any country today carries at least one article on Genetically
Modified Organisms (GMOs) or Genetically Modified Food (GM food) per week.'
GMOs are a result or a product of modern biotechnology?, which has been held to hold
the key to solving many global environmental and health problems, including the need
for sustainable development3 . A closer look at the newspaper articles referred to above
will show that the tone of the article is to either raise concern over the risks of GMOs or
the safety and benefits of the GMOs, depending on who is speaking, and with what
motives. Caution has been raised on the use of GMOs throughout the world, beginning
with the developed world first. It has been argued that it is now difficult to know who

exactly is right in the debate surrounding the issue of GMOs due to divergent views on

the subject4.

Proponents for GMOs argue citing the various benefits of the new technology in areas
like pharmaceuticals where they advance medical research and in agriculture for boosting
agricultural production5 . Some conservationists also argue that the modemn technology
enhances biological diversity®. One thing stands out in this whole debate, that is the fact

that GMOs are here to stay. Equally persuasive arguments have been made for or against

! See the meaning of GMOs under the section on definitions of terms, 1.3 below

2 See the meaning of the term biotechnology under the definitions section under 1.3 below

3 Sustainable development has been defined as “development that meets the needs of the present without
compromising the ability of future generations to meet their own needs.” Marie-Claire Cordonier Segger;
Weaving the Rules for Our Common Future, CISDL, 2002, definition adapted from the Brundtland Report,
1987

* In Britain for example, the Prince of Wales has been vocal about GMOs. He has raised a number of
questions around the safety, labeling, suitability of GMOs for the developing world taking into account the
costs of scientifically testing them etc. See an Article by the Prince of Wales, The Daily Mail (in Britain),
1st June 1999

5 Healy.P. Bernadine; New Developments in Biotechnology, Genetic and Ecological Issues, Technomic
publishing Co; Lancaster, Basel p33

® Ibid



them, but still little remains known about the future consequences of introducing them
into the environment. In South Africa, GM food appears to have been widely accepted by
consumers. Is it because the government has not fulfilled its role of public education as
required by law? Such questions provide an incentive for inquiring into how the

legislature has dealt with the consequences of GMOs on the environment using the rich

resource of international law.

The issue or problem, which this research identifies and seeks to deal with, can best be
located within this global debate or controversy surrounding the issue of GMOs.
Development and introduction of GMOs into the environment raises a number of
legitimate technical, political, legal and ethical concerns’. The most important of these
include environmental protection, food safety, and corporate control or monopoly of

agriculture by big transnational corporations in the rich North.

On food safety for example, several countries including those in Southern Africa for
example, have blocked or attempted to, or severely restricted the importation or use of
GM crops or food. Zimbabwe, for example, has for so many months been adamant that
no GM food aid would be allowed into the country until the country’s scientists have
ascertained its safety®. Some of these actions are related to fears that the GMOs might
contain allergens or other harmful substances, which may impact negatively on human
health and the environment where they are introduced. A distinguishing characteristic of
many GMOs that causes understandable alarm in the developed or even the developing
world is the presence of an anti-biotic resistance marker gene’. GMOs are created by
linking the target gene, for example for insect resistance, to the gene of an easily
identifiable trait. The result is that most GMOs currently available carry an antibiotic
resistance gene. The concern therefore is around the possible incorporation of antibiotic

resistance in humans, or in the animals that consume GMOs as food or feed'®,

7 Genetically Modified Organisms: Issues of the debate in the South; www.bugwood.org/asareca

8 However the Herald in the Friday September 6 issue indicated that the government has given a nod to GM
food aid,”---on condition that it will be quarantined to allow Zimbabwe’s agricultural scientists to closely
monitor its shipment, milling and distribution in the country.” See www.herald.co.zw 6 September issue

? See note 6 above
'° Ibid



The greatest challenge facing developing nations is the difficulty of ascertaining the
extent of the impact of GMOs on the environment, and this has implications for policy
making''. Considerably high quality information is required for adequate assessment of
GMOs in the South'?, where less is understood about many of the ecologies into which
GMOs might be introduced"®. Such information is costly, and most of the developing
countries do not have adequate resources for this purpose. Therefore external funding is

needed to support environmental studies, as well as for broader concerns of biological

. . . 14
diversity conservation .

The other controversy of relevance to Africa is the issue of corporate control of
agriculture. It has been pointed out that a global battle is currently raging to determine
whether or not private parties will be allowed to own a significant proportion of the
economically valuable living organisms of the earth'’. If they do, then they stand to gain
control over most of the food production globally. Such private parties, who are
transnational corporations, claim that it is essential that they be granted monopoly rights
over genetically modified organisms and other life forms to ensure that they have
sufficient incentive to continue to innovate. Farmers and governments of developing
countries, as well as other concerned individuals and NGOs heavily criticize this'®. The
basis for their opposition varies from moral, ethical to political objections to the concept
of genetic engineering. Other fears raised are that this may represent some form of “neo-
colonialism” and may perpetuate dependency of food producers in developing countries

of the South on Northern-based transnational corporations'”.

South Africa, despite being a developing nation dependent on agriculture, is held to have

advanced technology and scientists who are able to genetically modify organisms. This

I National Research Council; Field Testing Genetically Modified Organisms; National Academy Press, p2
12 5 outh or the North refer to developing nations and developed nations respectively

'3 Bernadine, op cit p20

4 See note 6 above

15Cormac Cullinan; Assessing the effectiveness of South Africa’s legislation around genetically Modified
Organisms; www.globesa.org/gmoslecture

' Tbid.

7 Ibid.



factor, plus the geographical location makes South Africa an interesting case study. It is
important to point out that SA, unlike some of her neighbours in Southern Africa has a
Genetically Modified Organisms Act in place.'® The Act is meant to regulate the
introduction and use of GMOs into the environment. On the other hand, the majority of

the African states are united in their opposition to the introduction of GM crops into

Africa and the patenting of life forms."’

It is in the above context that there are divergent views in SA over GMOs, and their
impact on the biodiversity of the country. Some argue that the new technology opens
doors for sustainable development, while others argue that it is not in the interest of the
majority of South Africans to increase the dependence of small-scale food producers on

purchasing relatively expensive seeds and chemical inputs used in conjunction with

them.?®

Questions have been raised in SA regarding risks associated with the use of GMOs.
Consequently, the legal regime on the GMOs has come under scrutiny, with queries
raised on the legislation’s consistence with the constitution and the NEMA, plus its
reflection of the current international requirements.”’ Some questions can be asked
around the regulation of GMOs. Is there a mechanism for the risk assessment and
environmental impact assessments as required by the NEMA? Are the consumers and
users of GMOs and their products in a position to make informed decisions about their
use and consumption? Is the idea of public participation in decision-making relating to
GMOs and the implementation of laws provided? Such questions are a part of the

problem for which this work seeks solutions.

'8 GMOs Act 15 of 1997 is discussed in depth in Chapter three paragraph 3.2

'° See Cullinan op cit n14

20 Ibid

2! At international level, an agreement popularly known as the Cartagena Protocol on Biosafety to the
Convention on Biological Diversity was reached in January 2000 in Montreal, and this Protocol was an

outgrowth of the Convention.



1.2 Direction of the research

In trying to provide an answer to the various questions, the research will follow the
following direction. The work will consider the debate around the issue of genetic
modification or GMOs.?* Tt is this debate that has influenced the international position
regarding the general conservation of biological diversity, and GMOs in particular. The
work will look at this debate as the main force underlying the development of
international standards on modern biotechnology. This discussion will entail an inquiry
into the potential costs and possible benefits which can be derived from the
biotechnology. This should pave way for the understanding of the reason why the

international community is so much interested in the issue of GMOs.

After looking at the debate surrounding GMOs and the whole concept of genetic
modification, this work will trace the international regulation of GMOs. The debate
considered above is the main force behind the international framework on GMOs
regulation. It is at least known that the Cartagena Protocol on Biosafety to the
Convention on Biological Diversity is the main international legal instrument regulating
biosafety and related issues. This work will seek to establish the historical foundation of
the Protocol, and other international rules and instruments which has influenced it. In
tracing the history of the Protocol, the Convention on Biological Diversity will be briefly

looked at, as will the Principle 15 of the Rio Declaration and the precautionary principle.

All this will be done in Chapter two.

Apart from tracing the international position, this research also seeks to establish what the
position is at regional level. The research will not attempt to look at all regions of the
world. That is beyond the scope of this week. Attention will be limited to the African
Union’s position on GMOs. Reference may be made to the European Union by way of

comparison. The position of SADC® will also be briefly considered.

After tracing the international and regional legal framework for GMOs, attention will be

shifted to South Africa, in Chapter three. The Genetically Modified Organisms Act 15 of

22 Gee 1.5 below



1997 will be examined in the light of International law, particularly the Cartagena
Protocol. The purpose will be to find out how much the South African GMOs Act meets
the requirements set by international standards on biosafety. Chapter three will also
inquire into the consistence of the Act with the NEMA, which sets standards for

environmental management in South Africa, as well as the constitution, which is the

supreme law of the land..

The purpose of examining the domestic implementation of the Cartagena Protocol in
South African law through the GMOs Act is to pave way for recommendations if the Act
is found wanting in meeting South Africa’s international obligations on biosafety. This
research will show that deficiencies exist in the GMOs Act. Recommendations and
proposals will therefore be made accordingly in the concluding chapter four. The
conceptual issues, that is the definitions of important terms will be looked at in 1.3 below

before we turn to the debate surrounding GMOs in 1.4.

It is important to note that the issue of genetic modification®* stems from the need to
conserve biological diversity. Genetic modification was seen as a way of enhancing
biological diversity. For example, in agriculture, genetic modification would result in
crops which do not require the spraying of herbicides, thereby eliminating or minimizing
the killing of untargeted species of insects, which is one good way of conserving
biodiversity.”’ Therefore one can draw an inextricable link between biological diversity
and genetic modification. They are complementary, in that the latter enhances the former.

We now turn to the meaning and the various forms of biodiversity.

1.3 Definition of the concept of biodiversity
Biodiversity has been described as “an umbrella term for the degree of nature’s

variety”.? It has also been described as “the total variety of genetic strains, species and

2 SADC is the acronym for Southemn African Development Community

2 See paragraph 1.4 below for the definition of the term genetic modification

25 ¥ urt Buechle, The Great Global Promise of Genetically Modified Organisms: Overcoming fear,
Misconceptions, and the Cartagena Protocol o Biosafety,
http:/ijgls.indiana.edu/archive/09/01/buechle.shtml

% J A McNeely et al, Conserving the World's Biological Diversity (1 990) at 17



ecosystems”.27 The Convention on Biological Diversity (CBD) defines biodiversity as
“the variability among living organisms from all resources including, infer alia,
terrestrial, marine and other aquatic ecosystems and the ecological complexes of which

they are part, this includes diversity within species, between species, and ecosystems”.?®

One other interesting definition of biodiversity is given by the White Paper on the
Conservation and Sustainable Use of SA’s Biological Diversity.”” The paper describes it
as “the number and variety of living organisms on earth, the millions of plants, animals
and micro-organisms, the genes they contain, the evolutionary history and potential they
encompass, the ecosystems, ecological processes, and landscapes of which they are
integral parts. Biodiversity thus refers to the life support systems and natural resources
upon which we depend”.30 Through the above definitions, biodiversity is captured as a
three-layered concept embracing the following:

(i) Genetic diversity within species

(i)  The diversity of ecosystems; and

(iii)  The diversity of species.’!

1.3.2 Genetic Diversity
This literally means or refers to the variation of genes within species, which makes it

develop new breeds of crop plants and domestic animals, while allowing species in the
wild to adapt to changing conditions.’®> Genes, if they are to be defined, are the
biochemical packages that are passed on by parents to their offspring and which
determine the physical and biochemical characteristics of the offspring. While diversity
of ecosystems may be regarded as a concept commanding the highest respect, genetic
diversity is considered to be the most fundamental element. Bowman gives the reason for
this as lying in the fact that, it is in the very variety of genetic material existing within

and between species, that the raw materials for scientific, industrial and agricultural

27 Alan E.Boyle; in International Law and the Convention on Biological Diversity at 33-34
28 Art.2 of the Convention on Biological Diversity.

2 1 Glazewski; Environmental Law In South Africa at 300

30 See the White Paper as adapted in Glazewski, op cit at 300

3! M.Bowman, in /nternational Law and the Conservation of Biological Diversity, 1996 at 5

%2 Glazewski op cit at 300-301



innovation and development is found. The same applies to the resilience and adaptability

which will be needed if the earth’s biosphere is to survive in the face of current trends of

continuing environmental degradation.”

1.3.3 Diversity of ecosystems
Of the three elements of diversity outlined above, ecosystem diversity is regarded as a

highly important concept.”*This is so because all living organisms exist and function not
in isolation from each other, but as part of a wider environment occupying a particular
niche within their appropriate ecosystem. Therefore diversity can be maintained or
achieved through the preservation of entire ecosystems as a unit.®> Ecosystem diversity
refers to the variety of ecosystems within a particular region or particular political or
geographical boundary. Glazewski®® defines an ecosystem as a community of plants,
animals and microorganisms, and the soil, water and air on which they depend. One
important aspect of this definition is that the living organisms are considered together
with their physical environment. The interactions of these contribute to life supporting

processes like the water cycle, energy flow, soil formation and nutrient cycling among

others.

1.3.4 Species diversity
The definition of a species is not yet a clearly settled issue. It is however, generally

accepted that a species is a population of organisms, which are able to interbreed freely
under natural conditions.’’The term that is usually used to depict the measure of species
diversity is ‘species richness’. A species represents a group of organisms, which have
evolved distinct characteristics or features, and occupies a particular area.’® Species

diversity, in relation to the two other elements of diversity, may be claimed to be the

33 Bowman op cit n31

3ME O Wilson; The Diversity of Life (1992) at 35-45

35 C.Redgewell and M.Bowman in /nternational Law and the Conservation of Biological Diversity, 1996 at
36 Glazewski, op cit at 301

*7 Ibid

** Ibid



central concept, since the species has traditionally been regarded as the taxonomic

starting point for the classification of living organisms.”

The tree elements of diversity above demonstrate that in simple terms biodiversity is
what the White Paper envisages it to be, that is, all living organisms, including fauna and
flora and the habitat in which they live. In other words, in a nutshell, it “refers to the life
support systems and the natural resources upon which we depend”.® The drive behind
the biodiversity concept is the conservation of natural resources. In 1.3.2 to 1.3.4 above it
has been highlighted that each element of diversity has some importance attached to it. It
is however not preferable to regard one element as being more important than the other
since their focus is one, that is, the protection of the environment. The better view is
therefore to regard thée three aspects as mutually interdependent, and equally important,

so reflecting the symbiotic relationships existing within the biosphere itself.*!

1.4 The Concept of Genetic modification

The reader shall be introduced to novel scientific terminology, which touches on the
concept of genetic modification during the course of this work. The purpose of this
section is therefore to lay down a foundation for the conceptual comprehension of the
terms that shall be widely employed throughout this work. It should be pointed out that
the meaning of these novel terms shall be adapted to suit the environmental law purposes

where possible, although some, if not all, may retain their original scientific flavor and

meaning.

Before defining the other terms commonly associated with the concept of genetic
modification, it is important to gain an understanding of the concept itself. Now, genetic
modification can be defined to mean the alteration of the genetic material of a virus, a

cellular organelle or an organism by inserting a piece of deoxyribonucleic acid

*? See note 8 above
“ Art 9 of the White Paper
“! Bowman op cit at 6



(DNA),**or new genes to an organism.* The other terms that are sometimes used

interchangeably with genetic modification are genetic engineering and genetic

manipulation.

1.4.1 Genetic Engineering (GE)
The Dictionary of Gene Terminology44 defines them term to mean the in-vitro

methodology to change the structure of genes to design new genes, or to construct
chimerical genes. This also refers to the technology to transfer these genes into any
organisms of choice and to express them in a foreign environment. In basic science,
genetic engineering is used to study the gene structure and regulation. In industrial
application it serves as a means to provide organisms with new traits to produce more and
better chemicals or drugs, or to perform better or additional functions. Genetic

engineering is a discipline of modern biotechnology® whose definition is closer to that

of GE.

1.4.2 Gene manipulation
This refers to the formation of novel combination of heritable material by insertion of

DNA* molecules, produced outside the cell, into any virus, plasmid or other vector

system so as to allow their incorporation into a host organism in which they are capable

of continued propagation.’

The obvious result of genetic modification is the popular or rather the infamous

genetically modified orgasms (GMOs).

“2 DNA is a nucleotide polymer that carries the genetic information of viruses, bacteria, and all higher
organisms. DNA may occur single-stranded (ssDNA, as in some viral genomes) or double-stranded
(dsDNA as in organelles and chromosomes of all higher organisms).
 See www.foodmarketexchange.com/datacentér/laws/detail/dc_lr_reference_GMOdef.htm
“G.Kahl. The Dictionary of Gene Technology, 2™ Edition at 330.
* Modemn biotechnology means the application of in vitro nucleic acid techniques, in

(a) recombinant de-oxyribonucleic acid (DNA) and direct injection of nucleic acid into cells or

organelles, or
(b) fusion of cells beyond the taxonomic family

*S See note 38 above for the meaning of DNA.
“7 Kahl, op cit at 329

10



1.4.3 Genetically Modified Organisms (GMOs)
Insimple terms, a GMO is an organism in which genetic material has been changed

through modemn biotechnology in a way that does not occur naturally by the
multiplication and or natural recombination.*® The dictionary of Gene Terminology
defines a GMO as any organism that contains a foreign gene or promoter, generally
DNA, its chromosomes, its organelle genomes, or its plasmids, introduced by direct gene
transfer techniques.*’ It has also been briefly defined as an organism, plant or animal that
has had a gene from an organism spliced into it through biotechnological means.”® The
EU-Commission Directive 90/220 describes GMOs as biological entities capable of

replication or of transferring genetic material through genetic modification.”'

Some terms which are used alongside GMOs include such terms as Living Modified
Organisms (LMOs) which means any living organism that posses a novel combination of

genetic material obtained through the use of modern technology.

Transgenic Organism is another of the terms used as a synonym of GMO. It refers to an

organism with a piece of DNA spliced into a chromosome® in its cell. This piece of

DNA typically contains a gene.

The third term adopted is the term Genetically Engineered Organism (GEO). This is an
organism that has been modified by the application of recombinant DNA technology.”
This concept of altering an organism’s genes for human benefit goes back over 20 000

years with selective breeding of deer, antelope and sheep. About ten thousand years ago

“® See Draft Amendment to The General Standard Jor The Labeling Of Pre-packaged Foods: Definitions,

www txinfinet.com/ban-gef
“ Kahl op cit at 328
*® See note 48 above
5! See note 48 above

52 A chromosome can be defined as:
(a) acircular double-stranded DNA molecule in prokaryotic cells, usually attached to the cell

membrane and containing all the genetic information essential for cell life
(b) one of the self-replicating thread or rod-shaped structure within the nuclei of eukaryotic cells that
consists of extremely condensed chromatic and contains genetic information for specific functions
of the cell. The number of chromosomes per nucleus is characteristic for a given species.

%3 See note 42 above

11



societies were reportedly modifying strains of wheat for cultivation.” Farmers have long
crossed plants displaying favorable traits in order to produce an improved hybrid.
Consequently, almost all the food that is eaten today is nolonger from genetically pure
species.”® Gene-splicing technology is held to have been developed in the United States
of America around 1983.%° The development of the concept of genetic modification and
the biotechnology was to serve in providing advanced pharmaceutical research and
boosting agricultural produce.’’ In agriculture for example, the products of the process of
gene transfer have been seen as transgenic crops, which may have disease resistant genes
inserted. Some of the GM crops also offer herbicide tolerance or insect resistance.’

Many plant breeders believe that GMOs offer significant opportunities for agriculture
including reducing the reliance on dangerous pesticides, promoting soil conservation
through the rational use of herbicides, and eventually the development of varieties that
can withstand environmental stresses such as drought. The discussion which follows will
spell out the risks posed by GMOs as well as the potential benefits which can be derived

in more detail in the context of the debate on the matter.

1.5 The Debate around GMOs
GMOs are a highly contested issue at an international plane, and now even in national

spheres the debate is heating up. Even at times the issue may provides some politicalis
playing field for nations. Lisa Oladotter, in her unpublished MA thesis, says that USA
has accused some European nations of playing politics with the issue of GMOs, when
they insisted on mandatory labeling of GMOs, and also imposed a ban on USA exports
which contained GMOs.*® It is sometimes not easy to tell whether the debate started at
national levels or at international level. But what is clear is that for most of the

developing nations, the debate was picked up from the international scene. The debate is

* See www.foodmarketexchange.com/datacenter/iaws op cit n43

55 1.
Ibid
% Dr Harry Klee, a professor of horticultural sciences at the University of Florida who does research in

genetic modification
*" See paragraph 1.5 below for the discussion of the debate around GMOs, in which the costs and benefits

of GMOs are outlined.
%8 Overseas Development Institute Briefing Paper; The Debate On Genetically Modified Organisms:

Relevance For The South, www.odi.org. uk/briefing/1 99 html
% Lisa Oladotter, see note 61 below
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beginning to assume great heights in many countries in the South® due to the global
debate. It should be pointed out here that it is this global debate which has been
responsible for the adoption of international rules and standards in the context of
conventions and protocols. The Cartagena Protocol, and the Convention on Biological
Diversity which gave birth to it, are the two internationals forums at which the issues of
biological conservation and its sister issue of biosafety were negotiated, and binding
agreements came out as a result of compromises made on some potentially explosive
issues. Some issues are yet to be fully settled though, like the issues of trade in GMOs.5'
Nevertheless the importance of the debate is seen in its products, the achievement of

binding intemnational legal instruments impacting on biodiversity conservation, and

biosafety in particular.

What made or rather what makes the issue of GMOs so controversial is the fact that
GMQOs are complex and their regulation can not be easily done on a purely objective and
technical basis.®* The assessment of risk and the interpretation of information will
always be affected by values of the regulators and the political and economic pressure
exerted on the regulatory process. It is also important to note that social, ethical, moral
and environmental factors also inform the debate. This discussion of the debate will be

categorized into benefits and costs of GMOs.

(i) Benefits of GMOs

The proponents for GMOs advance their argument in favor of the idea on the basis of its
benefits to the human society. These people see more value in the GM plants and food
than harm. One of the factors they argue around is the fact that the biotechnology in this
respect increases agricultural productivity. The transgenic crops, which are currently
being grown, possess character traits, which are designed to increase farm level

productivity, either by reducing input use or by raising crop yields. The 1998 trial of

% The South and the North are terms, which are used to denote the developing countries and the developed

countries respectively.
§! See Lisa Oladotter Sandblom (Monterey Institute of International Studies), Genetically Modified

Organism;; hitp://www.commercialdiplomacy.org/ma_projects/ma_sandbloml.htm
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insect resistant cotton in the Makatini Flats of KwaZulu Natal showed a significant
decrease in the use of insecticides and an increase in yield of between 18 to 23 percent.63
The small-scale farmers involved in the trial achieved the highest increase in yield and
one woman farmer is reported to have pocketed R30 000 in her bank that she had not
expected. Thus it should be noted that productivity can be stepped up and maintained
without increasing the acreage of land, thereby creating reasonable space for wildlife or

create space for housing and other pressing needs of the people.

The other benefit of the GM crops is that they induce resistance to disease in the crops
where they are used, and this reduces the need for chemical pest control.®* This has also
other benefits to the farmer. They will for example, nolonger depend on the weather
conditions when deciding when to spray, and will be able to reach to reach parts of the
plant traditionally difficult to with sprays. Secondly, farmers will realise great benefit
when freed from the many costs involved with spraying. Thirdly a GM crop is also less
expensive to develop than a new chemical insecticide. The use of GM crops, which
decrease or eliminate insecticide spraying, means more non-target insects will be
protected. This is more} iri\iicrgglentally friendly. Use of the transgenic crops does not
have to mean increasedhonly, it can also mean maintenance of the current levels while
using fewer acres. More efficient use, as has been pointed out in the above paragraph,

means more space for nature, and consequently this boostsbiodiversity, and even better

soil conservation. The other benefit is the reduction of ground water contamination since

fewer pesticides will be used.®’

GMOs have been held by proponents to have health benefits to the human body. Firstly,
decreasing the need to spray should definitely mean less danger for spray operators,
particularly in the developing world where it is still done manually.®® Nutritionally, there

is enhanced quality. Plant breeders have always endeavored to develop crop varieties

62 Overseas Development Briefing Paper, op cit n58

63 Jennifer A Thompson, Head, Department of Microbiology, UCT, The Genetically Modified Organisms;
www.uct.ac.zafmicrobiology/gmos.htm

% Buechle op cit n25

* Ibid

% Ibid
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with added vitamins and minerals. Nutritionally fortified crop varieties should prove
especially valuable in developing countries, where millions of people suffer from dietary
deficiencies and malnutrition. Such nutritionally enhanced crops should also prove
attractive in industrialized countries as a means of reducing consumption of oils, proteins
and starches. Soybean and canola varieties have already been engineered to produce
healthier oils containing reduced levels of fatty acids. It should be noted that nutritionally
enhanced GMOs also benefit animals greatly in the same way it does on humans. Some

plant varieties will even contain vaccines beneficial to the body’s ability to fight disease

attack®’

(i) Costs of GMOs
Critics of GMOs are eager to shoot them down, basing their arguments on the harms and

risks associated with the use of GMOs and their introduction into the environment. Some
of the concems raised about GMOs include environmental, health, ethical and political
misgivings of the critics. Among the environmental concerns is the uncertainty as to
whether a GM crop would become a weed either by itself or by transferring of modified

genes to wild relatives, and even possible effects on the ecosystem in which it might

enter.®®

There are also complaints or concerns about the possible health effects of the GMOs like
allergies and anti-biotic resistance.’® One example of a food that was not allergenic but
could be easily made allergenic is the soybean through an allergen from the Brazil
nut.”’Although it may add protein value, the nut however turns fo be an allergen when
crossbred with soybean. Secondly, many GM crops contain anti-biotic resistance gene in
addition to the gene from the protein that a plant breeder wants to produce. Some studies

have actually revealed a health risk caused by these crops, in that bacteria living in

57 Buechle; op cit n25
68\ fatthew Feldmann et al, Why so much controversy over genetically modified organisms? Answers to 10

frequently asked about GMOs; hitp://www.cimmyt.org/ABC/10-FAQaboutGMOs/htm/10-
FAQaboutGMOs.htm

% Buechle op cit n67

7° Ibid
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human gut could pick up these antibiotic resistance genes, thus reducing the effectiveness

of these antibiotics in our bodies.

The other concerns raised against the increase of GMOs in Africa are of socio-economic
and political nature. Fears are raised that this development represents a form of neo-
colonialism, which will ultimately increase the dependency of food producers in
developing nations of the South on huge Northern, based multinational corporations. It is
reported that such trans-national companies today control about 80 percent of business in
Africa.”’ Their bid to control and genetically manipulate these organisms through a
monopoly of the patent rights over all form of GMOs, is viewed in Africa as a way of
establishing the same hegemony once enjoyed by the colonial powers during their times.
The only difference, it has been argued, is that theirs is subtler form and is hidden in a
beautiful business camouflage. The OAU, as it was then, was instrumental in the fight
to resist this alleged neo-colonialism through advocating for African countries to adopt
legislation, which promotes the protection of the rights of local communities’ farmers and
breeders. This is based on an approach, which emphasizes community rights over
biological resources as a means of countering what is perceived to be a new attempt t0

“enclose the commons by privatising rights to indigenous knowledge, seeds and

plants”.73

The debate above establishes one thing, that there are strong points for and against
GMOs. This is why the debate around GMOs is so hot, broad and far-reaching. The
international community realised this, and decided to engage each other in round table
negotiations to try and break the impasse which such a broad debate usually resulsin. The
most recent results were the Convention on Biological Diversity and the Cartagena
Protocol. The agreements reached at these international negotiations were influenced by
the desire to deal with issues raised in this debate. The next chapter will consider the
Cartagena Protocol, which was directly influenced by the issues emanating from the

debate discussed in this section. The international community realised that the way

7! Cullinan op cit ni5
2 Now the African Union-AU
" See note 71
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forward for the world was to find a way to minimise the risks associated with the GMOs,
while at the same time preserving and making use of the benefits which can be derived

from the modem biotechnology. Hence the calling of the biosafety Protocol which will be

discussed in chapter two below.

Chapter two seeks to establish the exact position on the handling of GMOs. To this effect
the chapter shall look at the provisions of the Cartagena Protocol on Biosafety to the
Convention on Biological Diversity (CBD). The chapter will also trace the history of the
Protocol, and the international rules and standards which influence the concept of
biosafety. This chapter will therefore lay a foundation for analysing South Africa’s
domestic implementation of the requirements74 of the Cartagena by establishing what

these requirements are, and what they entail. The chapter will also consider the African

region’s position on GMOs, at a limited scale.

" This will be done in Chapter three.
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Chapter Two

International and Regional Regulation of Genetic Modification

2.1 Introduction
Genetic modification, or the issue of GMOs is now regulated both at international level,

and at domestic level in some countries. Before 2000, the main legal instrument to deal
with genetic modification was the Convention on Biological Diversity (the Convention)',
while plans were underway to come up with a more comprehensive legal instrument to
deal with the effects of modern biotechnology on biological diversity’. The Cartagena
Protocol came into existence in January 2000 as an offshoot of a process set in motion by
the Convention’. The Protocol is now the most relevant international instrument to deal
with genetic modification and its effects on biological diversity. In other words, it is the
first internationally binding legal instrument that regulates the handling, use and
transboundary movement of genetically modified organisms (GMOS).4 The Protocol

requires national governments to put in place measures, which allow the conservation of

biological resources.

Various regions, especially the global economic blocks, also came out in response to the
international regulation of genetic modification. The European Union, for example, has a
detailed law in place regulating GMOs®. Besides tracing the international regulation of
GMOs, this chapter also seeks to establish what the African Union, or its predecessor, the
OAU's position on genetic modification or GMOs is and how helpful such a legal
position is to the continent. The chapter will also trace how genetic modification has been
dealt with by the SADC sub-region, and the responses of a few selected SADC countries
to the issue of GMOs. The next chapter has been devoted to look into the domestic
adaptation of the intermnational regime on GMOs by the South African legal system. The
Cartagena Protocol and its background will be dealt with first in this chapter.

! 1. Glazewski Environmental Law in South Africa at 302
2 See Cartagena Protocol on Biosafety: About the Protocol; www.biodiv.org/biosafety/background.asp

3 .
Ibid
4 «Cartagena Biosafety Protocol Officially Signed at Convention on Biological Diversity” www.biotech-

info.net/Cartagena_protocol_signed.html
5 EU and UK Regulation of GMOs http: www.ncbe.reading.ac.uk/NCBE/GMFOOD/euregs.html
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2.2 The Cartagena Protocol

The Protocol was a supplementary agreement to the Convention, and was adopted by the
Conference of the Parties. The Protocol seeks to protect biological diversity from the
potential risks posed by Living Modified Organisms (LMOs) resulting from modem
biotechnology6. The purpose of the Protocol is to advance the aims and objectives of the
Convention, which can be summarized as to conserve biological diversity through the
preservation of the benefits brought about by modern biotechnology, while minimizing
its effects on the environment and human health’. The Protocol is a manifestation of the

international community’s concerns about the impact of biotechnology on the

environment.

The Cartagena Protocol is a creature of the Convention. Therefore, for one to fully grasp
the essence and the thrust of the Protocol, one needs to understand its history, which is
inextricably rooted in the Convention itself. An outline of the background or history of

the Protocol to which we now turn will serve to illustrate and demonstrate this point.

2.2.1 History of the Protocol

It should be reiterated here that the history of the Cartagena Protocol is to be found in the
Convention on Biological Diversity®, However the history of the Protocol cannot be
complete without mentioning the other international principles, which have hitherto
formed the backbone of international environmental law. Such principles include the
precautionary approach’ and Principle 15 of the Rio Declaration. We will now tumn to the

above-mentioned principles before we look at the Convention on Biological Diversity.

% See note 2 above
7 Press Release UNEP/106, www.un.ors/News/Press doc/2002/unepl06.doc.htm

¥ See article 19(3) of the Convention on Biological Diversity, as quoted in Glazewski op cit at 309
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2.2.1.1 The precautionary approach and Principle 15 of the Rio Declaration
The definitions of the precautionary principle and Principle 15 of the Rio Declaration are
almost identical. It would rather sound more accurate to say that the Rio principle is an

adaptation of the precautionary principle. The precautionary principle has been described

in the following way:
Where there are threats of serious or irreversible damage, lack of full scientific certainty should

not be used as a reason for postponing measures to prevent environmental degradation'®

Today, the precautionary principle enjoys currency in many developed countries,
particularly in the European Union where it originated in the then West German

environmental law and policy''. The principle has also been included as Principle 15 of

the Rio Declaration, which states:
In order to protect the environment, the precautionary approach shall be widely applied by states
according to their capabilities. Where there are threats of serious or irreversible damage, lack of

full scientific certainty shall not be used as a reason for postponing cost-effective measures to

prevent environmental degradation.'?

It can be noted that the Rio principle 15 includes a cost-benefit element". The
precautionary approach as adapted in Principle 15 of the Rio Declaration, provides a
paradigm shift in that, in the past, while a project would normally go ahead unless there is
evidence of serious environmental consequences, the precautionary principle says that it
cannot proceed unless it can be shown that it will not cause serious environmental
degradation or pollution'®. Sands points out that the precautionary principle provides

guidance in the development and application of environmental law where there is

scientific uncertainty'’.

® Glazewski op cit at 19
10 Birnie and Boyle, International Law and the Environment, 1992 at 97

" y/on Moltke “Best Practicable Environment Option” Twelfth Report Royal Commission on Environment

Pollution, HMSQO, 1998 at 57
12 ¥ Buechle; The Great Promise Of Genetically Modified Organisms: Overcoming Fear, Misconceptions,

and the Cartagena Protocol on Biosafety: http://ijgls.indiana.edwarchive/09/01/buechle.shtm]

13 Glazewski op cit at 19
' Sunkin Ong and Wight; Sourcebook on Environmental Law, 1998 at 30

15 Sands; Principles of International Law 1995 at 11
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There is a line of caution that runs through the veins of the Cartagena Protocol, as
evidenced by articles 10 and 1 1.'6 The foundation of these articles is laid down by Article
1, which clearly states that the objective of the Protocol is meant to be in line with the
“precautionary approach contained in Principe 15 of the Rio Declaration on Environment
and Development—--”.l7 This demonstrates the fact that the history of the Protocol cannot

be limited to the Convention, but includes the precautionary approach as contained in the

Rio Declaration.

2.2.1.2 The Convention on Biological Diversity
As has been pointed out earlier on, the Convention is the immediate parent of the

Protocol. The Convention itself was finalized in Nairobi in May 1992 and opened for
signature at the United Nations Conference on Environment and Development (UNCED)
in Rio de Janeiro on 5 June 1992.'® It entered into force on 29 December 1993. Today the

Convention is the main international instrument for addressing biodiversity issues.'’?

The Convention provides a comprehensive and holistic approach to the conservation of

biological diversity?®. The overall objective of the Convention is given as:
——-the conservation of biological diversity, the sustainable use of its components and the fair and

equitable sharing of the benefits arising out of the utilization of genetic resources, including by

appropriate transfer of relevant technologies, taking into account all the rights over those resources

and to technologies, and by appropriate funding.”!

The objectives set out above are to be achieved in a variety of ways. One of the ways is
contained in the Convention’s provision for General Measures for Conservation and
Sustainable Use, and requires contracting parties to develop national strategies, plans and

programmes for the conservation and sustainable use of biological diversity and to

16 A rticles 10 and 11 of the Cartagena Protocol to the Convention on Biological Diversity

17 A rticle 1 of the Protocol gives the objective of the Protocol, and is in line with the precautionary
principle as enshrined in Principle 15 of the Rio Declaration

18 Convention on Biological Diversity Secretariat: Cartagena Protocol on  Biosafety;
www.biodiv.org/biosafety/background.asp

19 Glazewski op cit at 302

% Tbid

21 Gee article 1 of the Convention on Biological Diversity
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integrate these as far as possible into relevant sectoral programs’-. The second other way
is found in the articles, which provide for in-situ conservation and ex-situ conservation
respectively"“ . The third method is given by articles 15 and 16 which emphasizes one of
the main thrusts of the Convention, the issue of access to genetic resources by importing
countries while providing returns to the exporting countries in the form of transfer of
technology, research methodology and other benefits®. The regime contained by the
above mentioned articles is such that the developed countries (who are usually the
importing countries) would plough back into the developing countries (the exporting
countries) through returning benefits like transfer of technology, and even some funding

necessary to achieve a high degree of biological conservation in the less developed

nations of the world. %’
2.2.1.3 Biotechnology and Biosafety

Biosafety is one of the issues addressed by the Convention. This concept refers to the
need to protect human health and the environment from the possible adverse effects of
the products of modemn biotechnology. At the same time, modern biotechnology is
recognized as having great potential for the promotion of human well being, particularly
in meeting critical needs for food, agriculture and health care. The biosafety concept is
based on the precautionary approach, whereby the lack of full scientific certainty should

not be used, as an excuse to postpone action when there is a threat of serious or

irreversible damage26.

In the context of the safety and ethical concerns about the potential risks to biodiversity
and human health posed by genetically modified organisms (GMOs), the British Medical

Association has sounded the word of caution when handling biotechnology:

22 Article 6 of the Convention

23 H
Article 2
24 The benefits are not only financial in nature, but can be in forms like the exchange in scientific and or

technical or technical information, or expertise

%5 See Glazewski op cit at 307
26 ecretariat of the Convention on Biological Diversity; Cartagena Protocol on Biosafety to the

Convention on Biological Diversity: Text and Annexes http://www.unep.ch/biodiversity/Cartagena-
protocol-en.pdf
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--the best strategy for dealing with environmental risks where we are confronted by profound
uncertainties, is to act cautiously, and to embark on a systematic programme of research to
improve our understanding; an approach known as the precautionary principle. This principle
should be applied for the foreseeable future to GM (genetically modified) crop release and the
introduction of GM product into the food chain until the health and the environment impact of

GMOs (genetically modified organisms) are fully assessed and in the public domain.”’

Sands points out that the Convention on Biological Diversity is the first international
legal instrument outside the EC to suggest that biotechnology was a matter of concern to

the international community*®. The Convention has a particular measure, which provides

that each contracting party shall, as far as possible and as appropriate:

-—-establish or maintain means to regulate, manage or control the risks associated with the use and
release of living modified organisms resulting from biotechnology which are likely to have

adverse environmental impacts that could affect the conservation and sustainable use of biological

diversity, taking also into account the risks to human health.”*

The issue of regulating living modified organisms (LMOs) or genetically modified

organisms (GMOs), their use and release, and minimising the risks associated, were too

broad and too technical to be fully dealt with within the text of the Convention. The basis

for doing all this was left to be determined by a protocol at a future date. The relevant

article provides the following:

The Parties shall consider the need for and modalities of a protocol setting out appropriate
procedures, including, in particular, advance informed agreement, in the field of the safe transfer,
handling and the use of any living modified organism resulting from biotechnology that may have

an adverse effect on the conservation and sustainable use of biological diversity™.

21 grsish Medical Association “The impact of Genetic Modification on Agriculture, Food and Health™ 18

May 1999 in Glazewski at 309
28 Sands op cit at 479

2 Article 8(g) of the Convention
30 Article 19(3)
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At its second meeting held in November 1995, the Conference of the Parties to the
Convention’' established an open-ended Ad Hoc working Group on Biosafety to develop
a draft protocol on biosafety, focusing specifically on transboundary movement of any
living modified organism resulting from modern biotechnology that may have adverse
effects on the conservation and sustainable use of biological diversity’?. The committee
held six meetings between July 1996 and February 1999.At its conclusion, the working
Group submitted a draft text of the Protocol, as well as outstanding concerns of the

Parties, for consideration by the Conference of the Parties at its first ordinary meeting,

convened for the purpose of adopting the Protocol®.

The Conference of the Parties was opened on 22 February 1999, in Cartagena, Colombia.
The Conference was not able to finalize its work in the time available. The reason for the
failure of the Conference to finalise its work has been given as the deadlock on key issues
which proved to be very contentious. Such issues include the design of the Advance
Informed Agreement (AIA)>* As a result, it suspended its first extraordinary meeting
and agreed that it should be reconvened as soon as possible and in any event no later than
the fifth meeting of the Conference of the Parties.”® After these several years of
negotiations, the Protocol, known as the Cartagena Protocol on Biosafety to the
Convention on Biological Diversity, was finalized and adopted in Montreal, Canada, on

29 January 2000 at an extraordinary meeting of the Parties.*®

The conclusion of the Biosafety Protocol has been hailed as a significant step forward in
that it provides an international regulatory framework to reconcile the respective needs of

trade and the environmental protection with respect to a rapidly growing global industry,

31 Conference of the Parties serve as meeting of the Parties under the Protocol, see article 18 (2)(a) of the

Protocol
32 gee www.biodiv.orz/biosatetv/backeround.asp op citnl8
33 1
Ibid
34 Rafe Pomerance; Genetically Modified Organisms: Colloquium Article, The Biosafety Protocol: The
Cartagena and beyond, New York University, School Of Law, Environmental Law Journal, 2000 8 N.Y.U

EnvilL.J614at 616
¥ Ibid
3 Ibid
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the biotechnology industry.37 The Protocol thus creates an enabling environment for the
environmentally sound application of biotechnology, making it possible to derive
maximum benefit from the potential that biotechnology has to offer, while minimising
the possible risks to the environment and to human health.”® The Protocol will come into
force 90 days after 50 countries have submitted their ratification papers. So far nearly two
thirds of the signatories are developing countries. South Africa has not yet ratified the
Protocol.® The last country to ratify the Protocol (at the time of writing) is Slovenia on
the 200 of November 2002; just a month after Mozambique had also ratified the

Protocol.*® We now turn to the body of the Protocol and its provisions.

2.2.2 Structure of the Protocol and what it regulates
The Protocol is made up of at least forty articles*’. It will not be possible to deal with

every article in the Protocol. This section will therefore focus on the main provisions of
the Protocol, which clearly bring out its main thrust and purpose. When looking at the
main provisions, the section will also consider the institutions created, or tools employed
by the Protocol to aid the realization of its objectives. The main elements to be looked
into include such provisions which deal with what the protocol specifically covers,
information sharing, documentation, capacity building, public awareness, risk
assessments, how the issue of the relationship between the protocol and trade (WTO) is
dealt with, the tools and institutions created by the protocol like the Advance Informed
Agreement (AIA), a Biosafety Clearing House (BCH), and National Focal Points and
competent National Authorities. It should be stated that the above is discussed with

special attention being drawn to the situation of developing countries and those without

regulatory systems.

37 It is the author’s view that the respective needs of trade and the environment have not been fully
reconciled by the agreement at Cartagena. The ‘agreement’ was and still remains an uneasy settlement or
rather compromise. Seeds for future commercial conflicts were sown at Cartagena and Montreal. There is
still misunderstanding between the USA, a leading nation in the trade in GMOs, and the European nations
who are bent on restricting trade in GMOs and even GMO products. See the article by Pomerance op cit

n34.

3% See note 26 above
39 Secretariat of the Convention on Biological Diversity; Signing List: The Cartagena Protocol on

Biosafety to the Convention on Biological Diversity http://www.biodiv.org/biosafety/signinglist.asp
40 .

Ibid
41 The articles are supported by three detailed annexes
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2.2.2.1 What the Protocol specifically covers

The Protocol addresses the safe transboundary movement, transfer, handling and use of
living modified organisms (LMOs)42 that may have an adverse effect on the conservation
and sustainable use of biological diversity, taking into account risks to human health®.
However, LMOs that are pharmaceuticals for humans are excluded from the scope of the

Protocol if another international agreement or arrangement COVers them™.

While the Protocol regulates LMOs, it treats LMOs differently, that is, depending on their

intended use.*® The different treatment depends on whether the LMOs are destined for

introduction into the environment (for example as seed to be used for planting crops), or
whether they are meant for direct use as food, animal feed or for processing“. It is
convenient at this stage to consider these two groups of LMOs in their different
categories as they are treated by the Protocol.
(a) LMOs intended for introduction into the environment

The LMOs, which are destined for introduction into the environment, are treated more
strictly than the ones intended for direct use as food, feeds or for processing. This
treatment makes more sense because the Protocol arose from the Convention (the CBD),
and seeds to be planted present the greatest potential danger to the environment®’. It is the
elimination of such danger, which forms the objective of this Protocol.*® These LMOs are
subject to Advance Informed Agreement (AIA)49, which is a type of prior informed
consent under the CBD*. Articles 7 through 10 and 12 of the Protocol discuss the AIA

procedure.

42 The Protocol employs the term Living Modified Organisms (LMOs) instead of the more popular GMOs
43 paul E. Hagen and John Barlow Weiner: Symposium Article; The Cartagena Protocol on Biosafety: New
Rules for International Trade in Living Modified Organisms, Georgetown International Law Review, 2000
2 Geo.Int’l Envtl.Lrev 697 at 702. Also see Cartagena Protocol-a summary adapted from
www.iisd.ca/linkage/biodiv/cbdintro.html

* See article 5 of the Protocol

4 Buechleopcitn 12.

* bid.

*7 Ibid.

48 See article 1 of the Protocol.

* Article 7.

50 See article 19(4) of the Convention.
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Article 7 gives a basic overview of the process that a party to the protocol must follow
when importing, for the first time, a particular LMO “for intentional introduction into the
environment™'. A mechanism is provided for exempting certain LMOs from this
standard AIA procedure, if the parties agree that they are safe’”. Article 8 requires an
exporting party to notify the country that is to receive the LMO, including at least the
information called for by annex 1 of the Protocol®®. Article 9 requires the importer, within
ninety days of receiving. notification, to acknowledge the exporting party’s notification.
Article 10 then explains the guidelines an importer must follow in deciding whether to
accept an LMO. These guidelines require the potential importer to give its answer not just
to the exporter, but also to the Biosafety Clearing-House (BCH). Article 20 outlines the
functions of the BCH®*. Article 10 also allows for use of the precautionary decision-
making, in line with the objective of the Protocol, to treat the dealings with LMOs with
caution, for safety purposes.55 The Protocol, through article 12 provides more

clarification on the decision procedure including reference to risk assessment and risk

56
management .

(b) LMO:s intended for direct use as food, feed or for processing

LMOs marked for direct use as food, feed or for processing are subject to AIA, but other
rules do apply and are outlined in article 11. It should be pointed out here that these
L.MOs intended for use in food or feed, or for processing are subject to a less onerous
regime than LMOs intended for release into the environment.”’ Rather when a party
decides that it will allow the importation of a particular LMO for such a direct use, it
must give notice within fifteen days by communicating information in annex 11 to the
BCH. Article 11 allows for precautionary decision-making and refers to risk assessment

under annex 111. Developing countries are allowed to treat “Article 11 LMOs” under the

S Article 7(1).

52 Article 7(4).

53 Article 8(1), also see annex 1.

54 See Buechle op cit at 5.

% Tbid.

56 These are described in articles 15 and 16 respectively. Also see paragraph 2.2.2.4 below on risk

assessments,
57 Hagen and Weiner op cit at 703
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more strict AIA proceduress. There are also “handling, transport, packaging and

identification” rules for these “Article 11 LMOs”, outlined in article 18.

2.2.2.2 Information-sharing, technical and scientific co-operation under the
clearing-house mechanism

Article 20 of the Protocol establishes a Biosafety clearing-house (BCH) as part of the
clearing-house mechanism, which was established by article 18 of the Convention®”. The
purpose of the BCH is to facilitate the exchange of scientific, technical, environmental

and legal information on, and the experience with, living modified organisms; and to

assist Parties to implement the Protocol.

The basis for this provision in the Protocol is to be found mainly in article 18 of the
Convention, but also in other articles of the Convention, namely articles 16 and 17.These
provisions (particularly 16&17) relate to the return of benefits to the country from which
genetic TeSOUrces originate.”’ The countries envisaged to benefit most from the retum of
benefits are “in particular, the least developed and small island developing states among
them, and countries with economies in transition---"®'. This return of benefits, according
to article 17 of the Convention, is to be in the form of exchange of information, and this
specifically acknowledges the needs of the developing countries®. The exchange of
information in both the Convention and the Protocol is to include the results of technical,
scientific and socio-economic research, as well as information on training and surveying
programmes, specialized knowledge (which is still limited or even not yet available in

developing countries) and indigenous and traditional knowledge®.

Article 20 (of the Protocol) provides for technical and scientific co-operation between
developing and developed countries. This co-operation should ensure that both parties

dealing with living modified organisms would share the benefits arising from the trade of

8 Buechle op citat 6

5% See article 20 (1).

60 See Glazewski op cit at 307.
8! Qee article 20 (1)(b).

62 See note 55 above.

 Ibid.
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the LMOs or the Genetically Modified Organisms (GMOs), as they are now popularly
knowrn. It should be reiterated here that the emphasis of the Protocol is that the technical
and scientific co-operation should be done with the view of helping developing countries
to improve or develop their national policies and to enhance capacity building®*. Article

18 of the Convention from which article 20 of the Protocol is derived provides thus:
Each Contracting Party shall promote technical and scientific co-operation with other Contracting
Parties, particular developing countries, in implementing this Convention, inter alia, through the
development and implementation of national policies. In promoting such co-operation, special

attention should be given to the development and strengthening of national capabilities, by means

of human resource and institution building.*’

Therefore in order to realize the objectives of the Protocol, the contracting parties
(especially the developed countries) shall take appropriate measures to provide access to

and transfer of technologies to countries, which provide genetic resources®®. Such

countries are usually developing countries.

2.2.2.3 The Advance Informed Procedure (AIA)

The Protocol prescribes an advance-informed agreement (AIA) that must be followed,
prior to the first intentional transboundary movement of LMOs for intentional
introduction into the environment of the Party of import®’. In these cases, the exporter
must provide a detailed, written description of the LMO to the importing country in
advance of the first shipmentss. The importer is to acknowledge receipt of this
information within 90 days and then explicitly authorize the shipment within 270 days or
state its reasons for rejecting it®. (However the absence of a response does not imply
consent.)’® The purpose of this procedure is to ensure that the recipient countries have

both the opportunity and the capacity to assess risks that may be associated with the

LMO before agreeing to its import.

64 Qecretariat of the Convention On Biological Diversity; Cartagena Protocol on Biosafety: Frequently
Asked Questions about the Cartagena Protocol on Biosafety www.biodiv.ore/biosafetyv/faigs.asp at 6.

%5 See article 18(2) of the Convention.

6 See article 16(3) of the Convention.

§7 Article 7(1) of Protocol.

68 See article 8(1), read with Annex 1.

6 Article 9(1) of Protocol.

7 Hagen and Weiner op cit at 704 n43

29



There are, however, a number of actions involving the movement of LMOs which are
excluded from the AIA procedure, including:

e [MOs in transit;

o [ MOs destined for contained use;

e LMOs intended for direct use as food or feed or for processing.71
The Conference of the Parties to the Protocol may also in future decide to exempt
additional LMOs from the AIA procedure. However, while these categories of LMOs are

excluded from the Protocol’s specific AIA procedure, this does not imply that countries

may not regulate their import™,

For LMOs intended for direct use as feed or food or for processing, the Protocol
establishes a special procedure which requires countries to exchange information at an
early stage, through the Biosafety Clearing House, such as: to give notice of domestic

authorizations of LMOs and to make available copies of national laws and regulations

concerning these LMOs”.

When implementing the AIA procedure, a party may also take into account, “consistent
with its international obligations”, socio-economic considerations relating to the impact
of LMOs on the conservation and sustainable use of its biodiversity. This grants parties
of import substantial discretion to regulate trade in LMOs, not only for environmental

protection purposes, but also to protect domestic social and economic interest.”

2.2.2.4 Risk assessments
In line with its adherence to the spirit and the purport of the precautionary approach75 (as

enshrined in the Rio principle 15), which is, to minimize risks and potential adverse

"1 See note 59 above.

7 Ibid.

73 See article 20 (3)(a).

7* Hagen and Weiner op cit at 704 n43.

5 See article L.
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effects of LMOs, the Protocol provides for the carrying out of risk assessments’°. To this
end, governments will decide whether or not to accept imports of LMOs on the basis of
risk assessments’ . These assessments are to be undertaken in a scientific manner based
on recognized risk assessment techniques’®. However, in case of insufficient relevant
scientific information and knowledge, a country may decide to apply the precautionary
approach and refuse the import of the LMO into its territory’. The Protocol also
recognizes the right of importing countries to take into account socio-economic
considerations such as the value of biological diversity to its indigenous and local

communities in reaching a decision on import of GMOs™.

2.2.2.5 Capacity building
Risk assessments, the AIA procedure, and the Biosafety Clearing House will only be

effective if governments are fully equipped to use them®'. The Protocol therefore
promotes international co-operation to help developing countries and countries with
economies in transition to build the human resources and institutional capacity that they

will need to use biotechnology safely and to regulate it effectively.®

Member governments are encouraged to assist with scientific and technical training and
to promote the transfer of technology, know-how, and financial resources. Because the
Protocol is part of the Convention on Biological Diversity, biosafety activities will be
eligible for support from the Convention’s “financial mechanism”®. Governments are

also expected to facilitate greater private-sector involvement in capacity building®.

76 Articles 15 and 16 of the Protocol. These provide for risk assessments and risk management respectively.
But for the purposes of this section both will be treated as meaning risk assessments.

77 See note 59 above.

8 Article 15(1).

" Ibid note 70 above.

8 Gee article 26(1) on socio-economic considerations.
&1 Ibid note 59 above.

82 Ibid.

¥ Ibid.

% Ibid.
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2.2.2.6 Public awareness
While the Protocol concentrates on international action, it recognizes that national

measures are vital to making its procedures effective. Member governments therefore
commit themselves to promoting public awareness,”> ensuring public access to
information, and consulting the public in decisions about Biosafety®. They must also
take national measures to prevent illegal shipments and accidental releases of LMOs, and

they must notify affected or potentially affected states in case an unintentional movement

OCCUI’SS7.

2.2.2.7 National Focal Points (NFPs) and Competent National Authorities (CNAs)

One of the national measures put in place by the Protocol to ensure effectiveness of its
procedures is the provision for the NFPs and CNAs®. Each Party designates one national
focal point to be responsible on its behalf for liaison with the Secretariat of the Protocol.
Fach Party also designates one or more competent national authorities, which are
responsible for performing the administrative functions required by this Protocol and

which shall be authorized to act on its behalf with respect to those functions of both focal

points and competent national authority®.

2.2.2.8 The relationship between the Protocol and the World Trade Organisation
(WT0)

The commercialization of biotechnology has spawned multi-billion-dollar industries for
foodstuffs and pharmaceuticals that continue to grow at a dramatic pace’. Under WTO

regulations, that is, under the Agreement on the Application of Sanitary and

85 Hagen and Weiner op cit n43
8 This commitment is through one of the following ways, accepting to be bound by the Protocol through

signing it, ratifying it, implementing the Protocol or giving effect to it by including it in national policy or
law.

87 Article 17(1) of Protocol.

88 Article 19 (1).

% Ibid.
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Phytosanitary Measures (SPS), regulation of trade must be based on “sound scientific
knowledge”. Under environmental regimes, the precautionary approach is seen as an

indispensable component of sustainable development.”"

Concerns have been raised on the possible conflicts between the Protocol and the WTO*%
For example, the WTO does not accept socio-economic concerns, such as the risk that
exports of genetically modified crops may replace traditional ones and undermine local
cultures; however, this forms part of the risk assessment requirement under the
Protocol®. This has the potential to sow seeds for future trade wars™*. The other possible
ground for confusion is the language used in the pre-amble to the Protocol. For example,
the pre-amble reads: “Emphasizing that this Protocol shall not be interpreted as implying
a change in the rights and obligations of a Party under any existing international
agreements---". This statement is followed by this: “Understanding that the above recital
is not intended to subordinate this Protocol to other international agreements”gs. The two

statements are not easy to reconcile from a trade point of view to ecological or

environmental point of view.

Nevertheless there is a link between the Protocol and the WTO emanating even from the

pre-amble itself. For example, the Pre-amble:

o Recognizes that trade and environment agreements should be mutually

supportive;96

e Emphasises that the Protocol does not change the rights and obligations under

existing agreements; and

e Understands that the Protocol is not subordinate to other international

agreements.97

% See Cartagena Protocol on Biosafety: Frequently Asked Questions about the Cartagena Protocol on

Biosafety op cit at 7.

91 :
Ibid.
92 Jonathan H.Adler; Symposium Article: The Cartagena Protocol: Biosafe or Bio-sorry? Georgetown

International Environmental Law Review 2000 12 Geo.Int’l Envtl. L.Rev 761 at 772
%3 Gee article 15.
% Ibid note 84 above.

% Tbid.
% Hagen and Weiner op cit at 706

7 Ibid at 28.
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2.3 GMOs in the African context

There are divergent views over GMOs in Africa. Major disagreements exist between
international organizations over whether GM foods are right for Africa. Charities like
Oxfan and Action Aid oppose the introduction of GM crops into Africa saying that food
shortages result not from a lack of food but from the inability of poor countries to buy
it®. Action says that if GM seeds are supplied to Africa, “farmers will be caught in a
vicious circle, increasingly dependent on a small number of giant multi-nationals™’.
Africa has been caught up in the web of the wide-ranging debate surrounding GMOs.
While opponents of the introduction of GMOs into the environment in Africa argue
against the monopoly over the economically viable organisms by the small trans-national
companies from the North who wish to gain sole ownership of patenting rights over
GMOs, some see hope with the coming of GMOs'?. These proponents of GMOs in
Africa like the consortium called African Biotechnology believe the introduction of GM
crops will boost crop yields in Africa'®’. However, many African countries cannot readily
accept GMOs. The major reason being to a greater extent the fact that most countries on
the continent are ill-prepared to deal with or handle GMOs which require complex
scientific knowledge and expertise, which most states lack. Those that have finally
accepted GMOs did not do so because they acquired new knowledge which they lacked
at the time that they resisted offers of GM food. With their populations starving to death
as a result of drought, and shrinking economies, some nations had no choice but to accept

the USAID offer of GM food despite the risks associated with the use of the maize for

food'®.

2.3.1 The African Union’s position on GMOs

It is not easy to find a well-documented African Union policy on the hot issue of

GMOs. However, back in 1998 at a meeting of the Food and Agriculture Organisation of

8BBRC November 14 2002, Famine and the GM debate, www.thecampaign.org/News/nov02v.htm

99 y1.:
Ibid.

190 cormac Cullinan: Assessing the effectiveness of SA's legislation around Genetically Modified

Organisms hitp://www.globesa.org/gmoslecture.htm

19! Thid 89 above
102 7 mbabwe is a good example of such African states, as shall be highlighted below.
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the UN, all African nations, except South Africa, rejected GM crop offers by US-biotech

corporations like Monsanto, saying:

We strongly object that the image of the poor and the hungry from our countries is being used by

giant multinational corporations to push a technology that is neither safe, environmentally

friendly, nor economically beneficial to us.'®

Such sentiments were particularly common during the days of the Organisation of
African Union (which is now the African Union-AU). Cormac Cullinan even records that
the OAU at some stage called upon African countries to adopt legislation based on a draft
model law, which promotes the protection and rights of local communities, farmers and
breeders.'® The draft Model law could be entitled “The African Model Legislation to the
Recognition and Protection of the Rights of Local Communities”.'” This is based on an
approach which emphasizes community rights over biological resources'*° as a means of
countering what is perceived as a new attempt t0 ‘enclose the commons’ by privatizing
rights to indigenous knowledge, seeds and plantsm. Perhaps this should explain why the
majority of Southern African countries have strongly resisted USAID in form of GM

maize despite facing acute food shortages due to drought and famine which have rocked

the sub-region.

2.3.2 Southern Africa

As famine took hold in Southern Africa, many countries were opposed to GM food
supplies. Zimbabwe and Mozambique resisted the food supplies. Mozambique was
particularly concemed about the supplies to Zimbabwe being transported across their
territory in case seeds would accidentally contaminate her territory'® (Mozambique is
more aware of her rights under the Protocol since she has ratified the Protocol). The

major concern of these SADC. countries in refusing GM food was the fear that the seeds

13 gee www.worldpress.org/article_model.cfm
19 See note 91 above

195 Glazewski op cit at 313.
16 part | of the Preamble states that the objective of the legislation is “---to recognize, protect and support

the inalienable rights of local communities including farming communities over their biological resources
and crop varieties, knowledge and technologies”. Also see note 98 above.

197 Ibid.
108 Gee note 89 above
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might be planted before the governments had carried out any research or formulated

policies on the GM issue. 109

SADC has been without a clear and harmonized policy on GMOs. Due to the ever-
increasing debate on GMOs in the region, the sub-regional body has begun the process of
putting'in place regional policy on GMOs, whose absence has created “problems with
regard to the movement of food items™''%. All this had been set for the October 2002

SADC conference in Luanda, Angola'''. The Ministerial committee was scheduled to

look into GMO issues such as:
e safety concerns
o the impact of GM food on the environment

¢ ethical issues

e trade with countries who would not accept GMOs and access to seeds by small-
scale farmers.

The main objective of the committee meeting was to set up an advisory committee to

help determine the potential effects of GM food on the SADC country populations”z.

Hopefully by the beginning of the year 2003, the SADC policy on GMOs will be fully in

force, and the advisory committee will be fully functional.

2.3.2.1 Zambia
Zambia became the third country in Southern Africa after Zimbabwe and Mozambique to

join the opposition to the introduction of GM food into the region. While countries like
Zimbabwe were won over by deals between donors, aid agencies and recipients under

which GM maize was to be milled before distribution so that seeds could not be planted,

199 Most countries in Southern Africa have not yet developed clear policies on GM crops as highlighted by
Panos Institute in London, which provides an information service specialising in issues for developing

countries-see note §9 above.
110 This was revealed by the Executive Secretary of the Southem Africa Development Community (SADC)

in an interview with the BBC, see note 89 above.
! See note 89 above.
"2 Thid.
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Zambia remained adamant. The country has since stopped the World Food Program

(WFP) from distributing GM maize in a refuge camp' ",

Before making the decision, Zambia sent a scientific team to the US, South Africa,
Britain and Belgium to examine the issue of genetically modified crops. Its report led the
government to maintain the ban, with President Mwanawasa calling GM food “poison”, a
remark that attracted stinging attacks from some sections of the South African press and
US media. On the other hand, opponents of GMOs have hailed Zambia’s stance as a step

in the right direction in terms of conservation of biological diversity.

2.3.2.2 Zimbabwe
For some months in 2002, Zimbabwe resisted the offers of GM maize to avert famine in

the country. She remained adamant for some time that no GM food would be allowed
into the country until the country’s scientists have ascertained its safety. Due to persistent
negotiations by the WFP and USAID, the country finally agreed to allow GM food “on
condition that it will be quarantined to allow Zimbabwe’s agricultural scientists to closely
monitor its shipment, milling and distribution in the country”''*, Her position during the
months leading to acceptance clearly shows lack of a clear policy on GMOs. However
Zimbabwe had no much choice on the matter. The need for food aid to feed a starving
population forced her to abandon her initial position. It became a matter of necessity, and
not necessarily policy. Zimbabwe is not alone in this dilemma. Many African countries

are not prepared to handle GMOs, and are yet to put into place laws regulating the issue

of GMOs' "%

2.4 A comment
The purpose of this chapter was to trace the international and regional regulation of the

GMOs. It has been established that the Cartagena Protocol, which is a product of the
Convention on Biological Diversity, became the first internationally binding legal

instrument that regulates the handling, use and transboundary movement of GMOs,

113 :
Ibid.
"4The Herald Reporter, “State accepts GM maize™, Herald September 6 2002, www.herald.co.zw

113 gee note 98 above.
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known as LMOs under the Protocol.!'*The Protocol provides a helpful framework from
which national governments can operate to fulfill the objective of “an adequate level of
protection in the field of the safe transfer, handling and use of living modified
organisms”'"". This objective can only be possible if the poor and developing countries
are empowered and capacitated through technical and scientific co-operation with the
developed nations who are better experienced to deal with GMOs. The Protocol places

more emphasis on the needs of the developing nations and nations with economies in

.. 8
transmonl : .

While the Protocol has been hailed as a milestone in dealing with the issue of genetic
modification, it has not been without criticisms levelled against it. Since the Protocol is a
result of compromises between the negotiating parties, it was impossible that a
documented agreement without gaps could be achieved. The manner in which the
Protocol handles the issue of its relationship with the WTO has been criticized as leaving
a lot to be desired. The relationship between the two has been hailed to be an uncertain
one due to “the conflicting statements in the Protocol’s preamble and ambiguous
language...” which may create significant confusion regarding priority issues.''® The
Protocol has also come under fire for not clearly dealing with the issue of labeling. What
seems to create problems is the “may contain” language on the labeling requirements of
the Protocol'®, Considering that the Protocol adopts a precautionary approach in its
handling of the GMOs, one would have expected the issue of labeling to have been made
mandatory, or to have been dealt with more adequately, if risks to human health and the
environment are to be minimised. It may help to regard the provisions of the Protocol as

setting minimum standards to which national biosafety legislation should then step in to

fill in the gaps that exist in the Protocol'?!.

'8 See note 4 above.
"7 See article 1 of the Protocol.
'8 See article 1 of Protocol.

"' Buechle op cit at 10
2 See article 18.2(a), which prescribes that LMOs intended for direct use as food, feed or for processing,

should clearly identify that they may contain LMOs.
! See www.biotech-info.net/Cartagena_protocol_signed.html
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This chapter has also shown that GMOs are not adequately regulated by the African
Union as compared to the European Union, which has a clear position on, and a detailed
legislation dealing with GMOs'?. The policy, which exists, is not clearly spelt out and
needs to be re-considered. The same would go for SADC’s position. It is reported that a
new policy on GMOs is underway, since it was deliberated on, during the last SADC
conference held in Angola in October 2002'®. Many countries in the region also lack a
clear policy on GMOs, with the exception of South Africa, which has a GMOs Act in

place. In their responses to GM food offers, most countries relied more on political tastes

and preferences rather than on laid down principlele4.

In the next chapter we will examine the GMO Act 15 /1997 of the Republic of South
Africa in the light of the Cartagena Protocol. It should be noted that this particular Act
came into force at least two years before the new international law on the safe handling
and release of GMOs came into existence-the Cartagena Protocol. The chapter will
therefore examine the consistence of the Act with the Protocol. In South Africa, every
law which comes into force should be consistent with the national Constitution'?’, and the
Act should not be seen to be repugnant with the supreme law of the land, otherwise it will
be invalid. The Act will be analysed in the light of the general Constitution and the
environmental right in particular'®®. The Act will also be tested against the major
environmental legislation in South Africa, the NEMA'Y" and sections of other
environmental laws that have not yet been repealed by the NEMA. The analysis of the

Act should naturally lead to recommendations or the way forward.

122 3ee EU Environmental Policy Regulation of GMOs: Food Safety or Trade Barrier?
www.eurunion.org/legislation/gmoweb.htm
12 See paragraph 2.3.2 above.

124 Ibid.
'25 Act 108 of 1996.
126 Section 24 of the Constitution.
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Chapter three
South Africa

3.1 The legal regime: Introduction

In the previous chapter, the regulation of GMOs at international level as well as regional
level was examined. Tt has been established that the Cartagena Protocol is the greatest
authority in regulating the safe transfer, handling and use of GMOs resulting from
modern biotechnology and the fact that GMOs are not effectively regulated under the
African Union legal regime. The purpose of this chapter is to examine how South African
law handles the same issue of regulating genetically modified organisms, taking into
account her international obligations on the matter. It should be pointed out that South
Africa does have a Genetically Modified Organisms Act in place. This Act was enacted
in 1997, and came into force late 1999, (I December to be precise), after the promulgation
of the Regulations to the Act on November 26 1999. It can be noted that this Act came
mnto existence before negotiations on the Cartagena Protocol were completed in Montreal.
This implies, obviously, that the South African legislature relied more on the provisions
of the Convention when enacting the Act. Therefore the focus of this chapter, within this

context, is to give an overview evaluation of the extent to which the GMOs Act reflects

the requirements laid down in the Protocol.

Before looking at the Act, this chapter will also briefly examine some pieces of South
African legislation, which impact on biodivesity conservation, particularly the regulation
of GMOs. The Act will be tested against the environmental law provisions in the
constitution like the environmental clause, provisions relating to access to information
and a just administrative clause, and the provision relating to locus standi in terms of
environmental issues.? The Act should pass this test well, otherwise, it will be declared
mnvalid if found to be inconsistent with the constitution.” Other laws to be used as a

yardstick in assessing the GMOs Act include the NEMA,* which is standards-setting

' See paragraph 3.2.10 for more information on regulations.
? See the discussion of these provisions under the Constitution and environmental protection in 3.1.2 below

* See 5172 of the Constitution
* See paragraph 3.1.3 for the meaning of the acronym NEMA and more detail on the Act.
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legislation for environmental management in the country and the Environmental Impact
Assessments of 1997, among others. The aim is to examine the Act’s consistence with

international standards, as well as standards set by leading national environmental laws.

3.1.2 The Constitution and environmental protection

While South Africa has plenty of environmental laws, it has been short of effective
environmental laws’. The existing body of environmental legislation is weakly enforced,
since whatever deterrents or incentives there may be on the books all too often remain
unenforced in practice.® As for administration of environmental law, development of the

law and improvement in the quality of its enforcement is hampered by lack of clear

policy direction by the government.’

The national Constitution® provides for the regulation of the environment in South Africa.
The constitutional right to a healthy environment, and the constitutional duty imposed on
the state actively to protect the environment will go some way to re-invigorating South
African environmental law’. All government action and legislation as well as individual
conduct that impacts on the environment must now comply with the constitutional right
to a healthy environment. The constitution has various provisions, which can pave way
for effective protection of the environment. For example, locus standi (or standing)
requirements also facilitate litigation by environment interest groups aimed at
enforcement of environmental law. Administrative justice rights compel the government
to give reasons or to justify its behavior. A right to information in both the state and
private hands will alleviate the absence of information that has hitherto frustrated the
conduct of environmental litigation. Those concemed with the environment should
exploit this new range of possibilities created by the constitution. Public interest litigation
could do much to correct the absence of proper enforcement of environmental controls

that has hitherto characterized South African environmental law.'® The constitutional

’ I De Waal et al The Bill Of Rights Handbook 402
°Ibid

" Toid

8 Act 108 of 1 996, see the Annotated version

® See 524 (a) and (b)

' De Waal et al op cit at 403
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provisions outlined above will now be examined as they relate to biodiversity

conservation in general, and the impact of GMOs on health and the environment in

particular.

3.1.2.1 Section 24, the right to a healthy environment

Section 24 of the constitution, generally coined as ‘the environment right’"’, is of much
relevance to the handling of biotechnology in South Africa. The focus of the right, as
shall be shown below, is the protection and enhancement of people’s health and well

being, and that of their surroundings, which is reminiscent of international trends. The

section provides:

Everyone has the right —

(a) to an environment that is not harmful to their health or well-being; and

(b) to have the environment protected, for the benefit of present and future generations, through
reasonable legislative and other measures that;
® prevent pollution and ecological degradation;

(i) promote conservation; and
(11) secure ecologically sustainable development and use of natural resources while

promoting justifiable economic and social development'?
The above right is a right not to be exposed to an environment that is detrimental to 2
person’s health or well being”. Involved in this provision is a public interest right,
framed as an individual right. The right is seen as falling within the category of so-called
third generation rights™* yet it has both an individual and collective character-which is
the nature of the threats to the environment. '’ They (the threats) tend to affect or have the

potential to affect large groups of persons. Hence they give rise to collective and

individual rights.

"' See note 5 above, See also GE.Devenish-4 Commentary on the South A ifrican Bill Of rights at 332. The
Learned Professor points out s24 shows a shift from an environmental right to the right to a healthy and
balanced environment, which is a comparatively recent progressive development at international level.

1 Liebernberg “Environment” in Fundamental Rights in the Constitution (eds) Davis, Cheadle and Haysom

256
" See De Waal et al op cit at 403
" Ibid note 7 above
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The term ‘environment’ in section 24 is a composite and inclusive notion encompassing
issues such as “nature or biodiversity conservation”, “protection” and “pollution” " It is
important to note that the right applies to the ‘health’ and ‘wellbeing” of the bearer or
bearers of the right. These are wide and general terms. The term ‘wellbeing’ covers
important concemns of environmental law such as the conservation of fauna and flora or
the maintenance of bio-diversity. ‘Human health’ is also a complex and integrated
phenomenon which is a synthesis of physical, emotional and spiritual factors-to be

interpreted in a way that promotes “the spirit, purport and objects of the Bill Of Rights™.'”

Since the right to a healthy environment is like any other right in the Bill Of Rights, it is
Justiciable and, in theory, directly enforceable.'® Therefore, conduct of the state or a
private individual or institution violating that right may now be challenged.” Section 24
shows a shift from the interim constitution, which could only be enforced against the
state and its depaﬁments.ZOAccording to 524, such collective and individual rights, as the
environment one, now apply both vertically and horizontally, that is, against the state and
its institutions and against “natural or juristic persons if, and to the extent that it is
applicable”  Enforcement of the environmental clause has, inter alia, been enhanced by

the liberalisation of the standing requirements in the new constitution.

3.1.2.2 Locus standi to enforce ‘the environment right’
A major obstacle to the effective protection of environmental integrity and to the

development of environmental law has always been the common law requirement of
locus standi.”? At common law, an individual seeking to protect his or her right must
prove a direct, and probably a pecuniary interest in proceedings in order to have the
necessary standing to proceed. There are a number of non-governmental environmental

and human rights organisations in South Africa,” which would be willing to initiate

' Devenish op cit at 332

' See section 39 (2)

**Ibid note 9 above. Also see 524 (a) which contains an individual right.

" De Waal et al op cit at 403

% See 529 of the interim constifution Act 200 of 1993

*! This has been made possible through the insertion of s8 (2) in the 1996 Constitution.
*2 Ibid note 11 above

® A good example is BioWatch SA
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litigation on environmental issues against, for example, biotechnology industries, which
cause environmental damage, and government agencies which fail to comply with their
legal obligations to protect the environment. The Jocus standi, which was an obstacle,
which stood in the way of such litigation when enforcing the environmental laws, has
been considerably widened by the Constitution, and through the case of Ferreira v Levin
NO.”* Applicants should have sufficient interest in obtaining a remedy. They now fall
into the following categories as listed in s38:

(a) anyone acting in their own interest;

(b) anyone acting on behalf of another person who cannot act in their own name;

(c) anyone acting as a member of, or in the interest of, a group or a class of persons;

(d) anyone acting in the public interest; and

(e) an association acting in the interests of its members.
This implies an extension of standing to act in any instance where the constitutional right
to environmental integrity is at stake.”’ Any person may claim relief, this includes an
organisation, and group of persons acting in the interests of any other person or class of
persons adversely affected by the infringement. The extension of the standing
requirements will also mean that environmental interest groups can now act not only on

behalf of the present generation, but also on behalf of the posterity.

Professor Devenish is of the opinion that the liberalisation of locus standi could
meaningfully facilitate the vital issue of educating the public on the environment.”® This
accords well with the requirements of public participation and awareness in the Cartagena
Protocol, discussed above.”” This is also an effective tool to ensure participatory
democracy in the new constitutional and democratic dispensation and transformation in
South Africa. Other provisions which can be used in juxtaposition to s24 and which also

promote participatory democracy are the provisions, which ensure access to information

and just administrative action.

* Ferveira v Levin NO 1996 (1) SA 984 (CC)
% Bray “The Liberalisation of Locus standi in the Interim Constitution: An Environmental Angle” 1994

THRHR 481 AT 487
* Devenish et al op cit at 341
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3.1.2.3 Just administrative action and access to information

The Promotion of Administrative Justice Act % has given effect to section 33 of the
constitution which guarantees lawful, reasonable and procedurally fair administrative
action, and grants a right to everyone affected by administrative action to be given
written reasons for that action. Such principles have made a significant contribution
towards ensuring that environmental factors are taken into account in the exercise of
admunistrative discretion. Such a right which also forms part of environmental rights in
the constitution, require environmental considerations to be given appropriate recognition

and respect in administrative procedures, which implies that the audi rule should apply

before taking decisions affecting or impacting on the environment,”

A right, which flows together with the right to have reasons for administrative decisions,
is the right of access to information.’® The right granted in the Constitution is a blanket
right of access to all state information. Section 32(1)(b) sets out a right of access to
information in private hands where the information is required for the protection of
rights. Taken together with the right to provision of reasons in 533 (2), these rights, as
given effect to by the Promotion of Access to Information Act 2 of 2000, will alleviate
the absence of information relating to state and private actions that has hitherto frustrated
the conduct of environmentally based litigation.*! There are benefits, which accrue from
this right, to the cause of environmental protection. For example, there will be
enhancement of accountability by the administrative bodies which make decisions
affecting the environment, and transparency will be achieved in the whole process
through the requirement to afford an affected person the opportunity to be heard, in

accordance with the basic rules of natural justice.

%7 See chapter two section 2.2.2.6

28 Act 3 of 2000

% See Director, Mineral Development, Gauteng Region v Save the Vaal Environment 1999 (2) SA 709
{SCA) para 20

*® Section 32 of the Constitution

*' De Waal et al op cit at 407
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3.1.3 The NEMA™
The NEMA (the Act) is a piece of legislation that provides the legal framework for

dealing with matters affecting the environment in South Africa.**In other words, the Act
provides a framework to set in place much needed environmental norms and standards,
and' it emphasizes public interest in the environment, based on the global ideal of
sustainable developmo;ant34 In determining what sustainable development is, the Act
refers to biodiversity in providing that “---the disturbance of ecosystems and loss of

biological diversity are avoided or where they can not be altogether avoided, are

minimised and remedied”.”

Of particular relevance to the handling of biotechnology, especially in dealings in or with
GMOs, is chapter one of the NEMA. As has been noted in chapter two above,” a
precautionary approach has to be adopted when dealing with genetically modified
organisms, since little is still known about the extent of their harm or nisks to both human
health and on biological diversity. This is particularly important for developing countries
like South Africa where the expertise on issues of biotechnology is still limited. Now, the
NEMA incorporates this principle into national law by providing that “---a risk-averse
and cautious approach is applied, which takes into account the limits of current
knowledge about the consequences of decisions and actions”.*” The Act is also people-
centered, as it provides that “environmental management (in South Africa™) must place
people and their needs at the forefront of its concern, and serve their physical,
psychological, developmental, cultural and social interests equitably”.* Therefore the

GMOs Act has to be analysed in the light of such legal provisions, which require public

32 NEMA is the acronym for National Environment Management Act 107 of 1998

% Cormac Culliman “Assessing the effectiveness of South Afvica’s legislation around Genetically Modified
Organisms " http:/fwww.globesa org/gmoslecture.him

* J.Glazewski Environmental Law in South Afvica at 166

% Glazewski op cit at 315. Also see s2 (4)(a) (1)
38 See chapter two, sections 2.2.1.1 and 2.2.2 4 for the use of the precautionary principle in international

law, with specific reference to the Cartagena Protocol

'S 2(4) (a) (vii)

:98 The 1talicized words are the author’s own additions or sertions
S2(2)
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interest (which also includes consumer interests) to be the guiding principle m every

decision made by the administration which impacts on the environment in South Africa.

3.1.4 Environmental assessment regulations

The September 1997 environmental assessment regulations® under the Environmental
Conservation Act 73 of 1989 (ECA), which require the carrying out of environmental
assessments, have the potential to affect biodiversity, and the handling of
biotechnological processes and its products. Glazewski*' points out that only two of the
various activities listed by the regulations are most relevant to biodiversity. These are
item 5, which refers to “-—the release of any organism in its natural area of distribution
that is to be used for biological pest control---". The most relevant item (6) refers to “---

the genetic modification of any organism with the purpose of fundamentally changing the

inherent characteristics of that organism”.

3.1.5 National Forests Act 84 of 1998
The National Forests Act’s relevance to this subject hinges on the fact that it touches on

the conservation of biological diversity. Its definition of biodiversity includes “---genetic
diversity, species diversity and ecosystem diversity”.*> According to the Act the
management of forests should be done in a manner, which promotes the conservation of
biological diversity, ecosystems and habitats.® It is important to note that the

management of forests has the potential to be affected by genetic modification, etther

detrimentally or beneficially.

3.2 The Genetically Modified Organisms Act 15 of 1997
The Act is a result of the South African legislature’s attempt to implement the country’s
international obligations under the Convention on Biological Diversity, of taking up the

biosafety aspects of the Convention 1nto national law. South Affica, as a Party to the

011182 to R1184 IN Government Gazette No.18261 dated 5 September 1997
! Glazewski op citat 315

“8ees2 (1)@

833X
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Convention®, has the duty to do the above, which is spelt out 1n article 8. This requires

each contracting party to:
Establish or maintain means to regulate, manage or control the risks associated with the use and

release of living modified organisms resulting from biotechnology which are likely to have

adverse environmental impacts that could affect the conservation and sustainable use of biological
diversity, taking also into account the risks to human health™
Therefore South Africa’s response to article 8 of the Convention was the passing of the

Genetically Modified Organisms Act 15 of 1997(the Act). The Act came into force on 1
December 1999. It is important to note that the Act was drafted and came into existence
at least a year before the Cartagena Protocol was adopted,® and was adopted before the

NEMA? (the Act which provides the legal framework for dealing with matters affecting

the environment in South Africa) came into existence.

3.2.1 Scope and application of the Act
The Act regulates the responsible development, production and use of GMOs, including
all activities associated with such, and the establishment of institutions to oversee the

above, in a way that ensures reduction of potential risks to the environment.*® The Act

specifically applies to the following three cases:
= the genetic modification of genetically modified organisms

= the development, production, release, use and application of GMOs (including viruses

and bacteriophages); and

* the use of gene therapy.®
The scope of the Act however, excludes three techniques:

* techniques involving human cloning™, which is left to be dealt with by the Human

Tissues Act 65 of 1983;”!
" techniques in which recombinant DNA molecules or GMOs are not employed in:

* South Africa ratified the Convention on 2 November 1995, See Glazewski op cit at 299

“ 88 (g) of the Convention on Biological Diversity. Also see Chapter two paragraph 2.2.1.3

* The Cartagena Protocol is the first and most relevant intemationally binding legal instrument that
regulates the handling, use and transboundary movement of genetically modified organisms. See section
2.1 of Chapter two.

7 See note 27 above.
* See the pre-amble to the GMOs Act 15 of 1997.

32 (1) (@)- (c).
** The term human gene therapy is adopted in the Act, rather than human cloning.
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(1) in in vitro fertilisation in humans and animals;
(i)  in conjunction, transduction; transformation, or any other natural process; and
(i)  in any polyploidy induction; and

* techniques in which genetically modified organisms as recipient or parental
organisms are not employed-
) 1n mutagenesis;
(1)  in the construction and use of somatic hybridoma cells; and

(iii)  in cell fusion (including protoplast fusion) of plant cells.”

3.2.2 Institutions created by the Act
One of the objectives of the Act as set out in the preamble is “to establish a council for

genetically modified organisms” to ensure supervision of the activities regulated under
the Act. A council is the main, of the institutions established by the Act. The bulk of the
legislation is made up of the work of the institutions in ensuring that the objectives of the
Act are realized.™ There are basically three of these administrative institutions under the
Act, which are; the Executive council for Genetically Modified Organisms (the Council),

the Registrar and a scientific Advisory Committee. Each one of them will be looked into

in the subsequent paragraphs.

3.2.3 Executive Council for Genetically Modified Organisms
The Council is the main of the three institutions established by the Act to administer

activities regulated by the Act. The other institutions cannot function independent of
Council. For example, the Minister, although he seemingly wields a lot of power under
the Act, can only appoint the Registrar after consultations with the Council®®, and also
appoints the Advisory Committee at the recommendations of the Council.”’> The Council
and its sister institutions seem to fall under the purview of the competent national

authorities as provided for or proposed by the Cartagena Protocol. *

*! See Glazewski op cit at 316.
752(2) (@- (o)

> See sections 3,5,8 and 10 of the Act.

*Sees8 (1) (a)

810 (1)

*® Article 19(1) of the Protocol. Also see Chapter two paragraph 2.2.2.7
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The Council shall consist of not more than eight members, six of whom are to be officers
from six national government departments, including the Department of Environmental
Affairs and Tourism.”” This gives an unbalanced picture of representation, since only
government departments are represented, but the defect is however almost cured by the
requirement that the “Council may co-opt other knowledgeable persons to serve on the

Council in order to advise the Council whenever the council deems it necessary”.’® The

objectives of the Council are given as to:
-—-advise the Minister on all aspects conceming the development, production, use, application and
release of genetically modified organisms, and to ensure that all activities with regard to the
development, production, use, application and release of genetically modified organisms are
performed in accordance with the provisions of this Act. *°

This provision further entrenches the fact that the Council is the main executive

administrative organ of the Act.

The Act sets out in detail the powers and duties of the Council.®® These duties and powers
evolve around the requirement for a permit to any person who applies to use facilities for
the development, production, use and application of the GMOs, or to release such
organisms into the environment. The application by such a person has to be done through
the Registrar.”® Another requirement imposed by the Council on the applicant include
submission to the Council of an assessment of the risk involved, and an assessment of the
impact on the environment of such development, production, use, application or release
of the organisms (GMOs), as the case may be.®” The council may authorize the Registrar

to issue a permit after consideration of the risk assessment and, where required, the

environmental impact assessment.%

57'314. Also see Glazewski op cit at 317
*#87(5)

39 S4

% Glazewski op cit at 317. Also see s5
1 85 (a).

 Ibid

“85(g)
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The applicant may also be required to notify the Council of any change in the type of
activities or nature of release which he may be engaged in, and to be subjected to

inspection of the facilities and /or activities he may be engaged in.**

One interesting provision, which is reminiscent of the Cartagena Protocol, is the
provision requiring the Council to notify any other country of any accident, which may
have an impact on its environment,” as well as to co-operate or enter into agreements
with persons or institutions on such conditions as may be agreed to by Council.®® Apart
from the duty discussed above, the Council is also tasked with the duty to “promote co-
operation between the Republic and any other country with regard to research,
development and technology transfer in the field of genetic modification of organisms™.*’
In light of the Protocol, this provision is particularly important for South Africa as a
developing country, since it promotes scientific and technological co-operation between
developed countries (who are more experienced in dealing with GMOs) and developing
countries who still lack the adequate expertise regarding genetic modification, and how to

handle its impact on health and the environment.®®

Other provisions of the Council include the power of the Council to advise the Minister
on a variety of aspects concerning GMOs.” According to Glazewski this is one of the

remaining powers of the Council, implying that the Council might have been stripped of

some of its powers under the Act.”

It is 1important to note that the Council’s powers and duties under section 5 reflect the
spirit and purport of the Cartagena Protocol, that is, of minimizing the risks to the
environment through adopting a cautious approach to the treatment of the issue of GMOs.

This is done through the requirement for risk assessments and environmental impact

* Ibid note 55 above. Also see s5 d).
%85 (i). Also see article 17.1 and 4 of the Protocol, http: bic.yu.ac ki/Regulation/cartagena_ehtm

%85 ()

67 &
S5 (k)
% See article 20 of the Cartagena Protocol on Biosafety to the Convention on Biological Diversity;

http://bic.yu.ackr/Regulation_e.htm
®S5m)
70 See Glazewski op cit at 318.

51



assessments where necessary. The interesting thing is that the Act came into existence
before the Protocol was adopted, and relied heavily on the Convention, but was still able

to catch up the spirit of caution in the Protocol, which can be traced back to Principle 15

of the Rio de Janeiro Conference.”!

The Council has been hailed as an independent decision-making body that ensures arm’s
length regulation of GMOs.” It takes into account trade and socio-economic issues when
making decisions. The Council’s independence as a national body is a welcome
development, since it wrestled decision-making from the Department of Agriculture

which always had an interest in the decisions it used to make conceming the issue of

genetics.”

3.2.4 The Registrar

The Registrar is the single official who 1s expected to implement the administrative work
that 1s assigned to him under the Act, and within the context of the conditions laid down
for him by the Council.” In other words the Registrar is “charged with the administration
of this Act”.”*The Minister appoints him after consultations with the Council. This makes

the Registrar to work under the supervision and guidance of the Council.”

Some of the duties or functions of the Registrar include, inter alia, issuing permits as
prescribed under the Act, furnish an inspector with a certificate of appointment and to
ensure that the legal requirements of the Act are complied with when developing,
producing or handling GMOs, so as to protect the environment from hazards.”’ The
functions of the Registrar therefore involve a strict monitoring of the legal requirements
of the Act. The objective is to protect both the environment and the public, although the
Act does not clearly bring out the public protection function of the Registrar.

"' See Chapter two paragraph 2.2.2.4
"2 See note 63 above.

 Glazewski op cit at 318.

S8 (2) (b)

" 58(2) (a)

S8 (1) (a)
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3.2.5 The Advisory Committee
The scientific Advisory Committee (the Committee) is the third institution established by

the Act”® The Committee is to consist of not more than ten persons appointed by the
Minister, eight of whom are “—knowledgeable persons in those fields of science
applicable to the development and release of GMOs---"," and two persons from the
public sector who have knowledge of ecological matters and genetically modified

organisms. The Committee 1s an advisory body that will base its decisions on scientific

data.®°

The Act gives a good description of the functions of the Committee in section 11. They
include advising the Minister, the Council and appropriate parties on various matters
conceming GMOs and to carry out related functions.®’ It replaces the South African
Committee for Gene Experimentation (SAGENE), which previously carried out this
work, although it did not enjoy any statutory status.*”> One important function of the
Committee in the context of interational environmental law is its duty to “liaise, through
the relevant national departments, with international groups or organizations concerned
with biosafety”.*’ Seen within the context of the Protocol, the Committee would qualify,

as the national focal point, whose duty, is to liaise with the Secretariat of the Protocol. **

One other function of the Committee is to advise the Minister, Council and other relevant
bodies on proposed regulations and written guidelines. To this end, in March 1999, the
Department of Agriculture passed a notice of intention to make proposed regulations

under the Act and these were promulgated in November 1999.%

7 gg 0]
78 See 510 of the Act

810 (1) (8

% See note 66 above

8 Qeesl1 (1) (1) - (iii)

¥ Glazewski op cit at 318

BSIT M E

3 See paragraph 2.2.2.7 in chapter two above
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3.2.6 Monitoring and enforcement
The duty of monitoring is done by the Registrar through the instrumentality of the

inspectors, The former appoints the latter, with the approval of the Minister,® The
inspector can only function after he has been authorized to do so through a certificate
issued to him by the Registrar.*” His duty is therefore to ensure that the provisions of the
Act are being complied with. In the execution of their duties, inspectors my even go as
far as entering any facility or any other place registered in terms of the Act to check if the
activities at the place are in compliance with the Act, even without a warrant, as is
required by s15 (4). The constitutional validity of this action remains questionable,
though. However any person who will be affected by the action of the inspector, the
Registrar, Council or the Minister may seek relief through the appeal provision of the

Act.®

3.2.7 Risks and liability

In terms of risks the Act provides that:
Users shall ensure that appropriate measures are taken to avoid an adverse impact on the

environment, which may arise from the use of genetically modified organisms.®
The provision somehow echoes the precautionary principle as it is enshrined in both the
Convention and the Protocol” in requiring that measures be taken before hand to ensure
safety of the environment. Of peculiar interest in this provision is the use of the term
‘user’. The Act defines a ‘user’ as “--—any natural or legal person or institution
responsible for the use of genetically modified organisms and includes an end user or
consumer”.”" It is not clear from this definition whether the definition also includes the

developers and producers of GMOs. Not enough information is given to the reader to

understand the scope of the term ‘user’ in this provision.

¥R 1420 in Government Gazette No. 20643 dated 26 November 1999.
¥S15(1)

¥S15(2)

¥ Sees19 (1)

¥817(D)

% See article 1 of the Protocol.

181 (xxviii)
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On liability, the same difficult with the term user is encountered. The Act nevertheless

provides:
The lability for damage caused by the use or release of a genetically modified organism shall be
borne by the user concerned: Provided that when such an organism was in the possession of an
inspector as set out in section 15 (4), the user concerned at the time of such use or release shall not
be held liable for any damage and could or should have prevented the damage but failed to take
reasonable action to prevent such damage

Questions can arise as to whether the term ‘user” encompasses developers or producers of

the GMOs, the extent to which consumers are liable for damage caused through the use

of GMOs and the clarity of the language used in section 17 of the Act”

3.2.8 Confidentiality
One surprisingly interesting provision of the Act is section 18, on confidentiality. The
section is fashioned almost in the manner of article 21 of the Protocol. It is surprising
considering the fact that the Act predates the Protocol. The confidentiality provision
prohibits release and disclosure of information by an official under the Act or anyone,
except in some circumstances. These include:

(a) in so far as it is necessary for the proper application of the provisions of this Act

for the purpose of any legal proceedings under this Act

(b) for the purposes of any legal proceedings under this Act;

(¢) when ordered to do so by any competent court, or
(c) ifheor she is authorised to do so by the Minister.””

Like the Protocol®, the Act clearly points out that certain information shall not be kept
confidential, perhaps in any circumstance. This refers, inter alia, to information

concerning the description of GMOs, identification of the applicant and purpose of

application.*®

2817 (2).

% See the analysis of the Act below.
818 (1) (a)- (@)

% See article 21 of the Protocol.
%518 (2)
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One of the instances when the Council keeps information confidential is, when it is in

agreement with the applicant that “certain information should be withheld in order to

protect the intellectual property rights of the applicant™”

This section and its provisions should be examined in the context of the Access to
Information clause in the Constitution and the Promotion of Access to Information Act 2
of 2000.”® The areas in which the Committee keeps confidentiality are given as three,
which includes; co-operation and partnership agreements; detailed molecular data and
efficacy data during the developmental stage. It is also pointed out that confidentiality is

respected during the developmental stage but becomes unclassified when the product is

released on to the market.”

3.2.9 Criminal sanctions

The Act provides for penalties for the following offences:

)] failure to comply with the legal requirements of the Act'®

(if) hindering access to information through refusal to fumnish information to the
inspector or answer questions put to them by the inspector to the best of their
ability™®

i)  fraudulent behavior, misrepresentation of facts and obstructing the inspector from
performing his legal duties;'” and

(iv) impersoniﬁcation.m

If anyone is found guilty of any of the above offences, he will be liable for imprisonment

of at most two vears, if it is a first offence, but for a second or subsequent conviction, a

period not exceeding four years is imposed.’**

7818 (3).

% See the discussion on the right to just administrative action and access to information paragraph 3.1.2.3
above.

# Glazewski op cit at 320.

10821 (1) (a)

1821 (1) (c)

2821 (1) ()

12821 (1) (d)
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3.2.10 Regulations

Regulations under the Act have already been made and published under the Act'” The
regulations introduce for the first time reference to protection of human health in the risk
assessment of activities, which the Act had consistently omitted in its provisions. Among
other things, the regulations impose a permit requirement in that no person may import,
export, develop, produce, use and apply GMOs without authorization.'® The Regulations
exempt GMOs referred to in table 3 of an annexure to the Regulations.'” There is a
requirement for public notification of proposed trial release and general release of
genetically modified organisms.'® Other important provisions in the Regulations include
those for, nisk assessments,’” registration and maintenance of records,””® waste
management,'"! accidents,'' offences and penalties,'” and others. Regulation 3 is one

provision which does not sound compatible with the precautionary approach in dealing

with the handling of GMOs'", as the subsection or regulation “appears to negate the

precautionary principle---".'"’

3.3 Analysis of the Act
The purpose of this section of the work is not to give a detailed analysis of the whole Act.

Such an in depth evaluation is beyond the scope of this work. Rather, this section
attempts to provide an overview analysis of the GMOs Act. In other words, the main
objective here is to indicate where the Act complies or does not comply with international
law, and the other guiding principles within the national legislation. To this end, the Act

will be analyzed in the light of a few selected aspects of the Cartagena Protocol, the
NEMA and the national Constitution.

104 See 521 (2) (a)(b) and (3)
% R 1420 in Government Gazette No. 20643 dated 26 November 1999.
1% Reg 2(1)

7 Reg 2(2)

B Reg 6

% Reg 3(1)

110 Reg 4

111 Reg 8

12 pe g7

"2 Reg 10

M Reg 3 (2)

' See Glazewski op cit at 320.
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The author will attempt to give a combined approach in the overview analysis. There are
questions, which this analysis attempts to answer. Cullinan has captured them well in his
article.!® Some of these questions are:

e Whether the scope of what is being regulated is sufficiently wide enough to
encompass all relevant issues. This would include both what organisms and products
are being regulated and the activities being regulated.

e Are the users and consumers of GMOs or products made from GMOs in a position to
make informed decisions about their use?

e Whether appropriate mechanisms exist that enable the wider public to be imvolved in
decision-making relating to GMOs as well as rights to participate in decision-making
relating to GMOs and the effective implementation of the laws. This touches on
access to information concerning GMOs as well as rights to participate in the
decision-making processes and to monitor compliance.

e Does the law provide adequate remedies in the case of non-compliance through a
clear and effective liability regime and monitoring mechanisms?

The effectiveness of the Act is therefore viewed in the manner in which it deals with

aspects raised in the above questions. Before considering these aspects, we will consider

some of the good aspects of the Act which any reform, which may be proposed, should

build on.

The GMOs Act contains some valuable provisions which can be effectively used for the
protection of biodiversity in the country. The functions of some of the institutions reflect
the spirit and purport of international law requirements. For example one of the functions
of the Council is to ensure safety of the environment in the handling of GMOs. This will
be done through the permit requirements of the Act and the requirement to submit risk
assessment and environmental impact assessments report to the Council through the

Registrar, as a pre-requisite for an application for a permit.'"” This is followed up with

rigorous checks of the facilities used for developing or producing GMOs"*® (this may also

116 Cormac Cullinen; Assessing the effectiveness of South Africa’s legisiation arou nd Genetically Modified
Organisms, htip://www.globesa.org/gmoslecture. him

17 See 55 (a).

118 55 (),
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include routine checks by the inspectors'™®), and notification requirements in case of

accidents '™ This is in line with the objective of the Protocol, which is bent on

minimising risks to the environment,'

One other function of the Council, which reflects the provisions of the Cartagena
Protocol,'? is its duty to promote co-operation between South Africa and other countries
in the transfer of scientific and technical knowledge in the field of genetic modification.
The Council is also required through section 5 of the Act to inform any other country of
any accident in SA that may have an impact on that country’s environment'”
Considering that the Act came into force before the Protocol, the legislature should be
commended for a good job in capturing international standards into national law. The
succeeding paragraphs will now examine the Act in the light of the selected aspects

raised in the questions in the second paragraph of this section. This is basically done by

way of critique.

3.3.1 Scope of the Act
The Act covers genetically modified organisms, which are meant for introduction into the

environment.'”* Although GM food is widely consumed in South Africa, and poses risk
to human health and the environment, the Act omits this in its scope. On the other hand,
the intemationally binding legal instrument, which regulates GMOs, the Cartagena
Protocol, takes care of the protection of both the environment and human health'> It
does this by treating the GMOs'*differently, depending on whether they are destined for
introduction into the environment (for example as seed to be used for planting crops), or

whether they are meant for direct use as food, animal feed or for processing.'® For this

' $16. Although the constitutional validity of the inspectors in this case may be doubtful, the provision
nevertheless shows an attempt by the legislature to ensure adequate protection of the environment.
285 () ()

1 See article 1 of the Protocol

"2 See article 20 of the Protocol
12 85 (i). Although the author feels that this function should rather be delegated to the Advisory Committee

which has the duty to liaise with the outside world, to avoid duplication of duties, this provision reflects the
spirit of the Protocol and makes the Act consistent with it on this aspect.

' See 52 and the preamble to the Act.
'* See Cartagena Protocol-a summary adapted from www iisd.ca/linkage/biodiv/cbbintro.html

' The term Living Modified Organisms (LMOs) is used in the Act
177 See chapter two paragraph 2.2.2.1
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reason, the Protocol adopts a precautionary approach towards the treatment of GMOs to
minimise, not only the impact on the physical environment, but also harm on the health
of consumers of the products of genetic modification.'® On this aspect the GMOs Act is
not wide enough to cover this important point. The way it also omits health concerns in
its scope is a matter of great concern, taking into account that the environment is
protected chiefly for enjoyment by human-beings (which the Act ironically captures well

in its definition of the term “environment™)."® A closer look at the preamble also shows

this omission of public health interests.

The omission of health concems also makes the Act to be inconsistent with both the
Constitution™ and the NEMA."*' Section 24 of the Constitution, as seen above, provides
for protection of human health, and makes it an enforcible justiciable right in the Bill of
Rights.'” The NEMA, in Chapter one, requires environmental management in South
Africa to be people-centered by placing “people and their needs at the forefront of its

concern”."®® This disregard of such important human needs in such an important piece of

legislation is surely regrettable.

3.3.2 Pre-cautionary approach in the Act?

A look at international trends will reveal that authorizations in relation to GMOs must be
dealt with on the basis of the “precautionary principle”.”** This principle was expressed
as Principle 15 of the “Rio principles” of 1992. According to this principle, which has
crystallized into an international rule or standard, lack of full scientific knowledge should
not prevent an individual, state or mstitution from taking decision to prevent

environmental degradation.’® The decision to be taken should be in favor of

environmental interests, that is, where such uncertainty exists.

1 Articles 1and 4 of the Protocol. Also see note 120 above.
129 @
S1(x)
130 See 524 of Act 108 of 1996
B Act 107 of 1998
2 Liebernberg “Environment” in Fundamental Rights in Constitution (eds), Davis, Chide and Haysom
%92 (2) of the NEMA.
™ Cormarc Cullinan op cit at 4 of 6



The Cartagena Protocol re-affirms the precautionary principle and a precautionary or
cautious approach is also enshrined in South African legislation in section 2 of NEMA."*
This 1ssue is particularly important in dealing with the issues presented by GMOs, where
the novelty of the technology, and the incredible complexity of the living systems of the
earth, mean that it is currently impossible to determine the consequences of the release of
GMOs into the environment with any degree of certainty.’”’ In trying to deal with the

precautionary principle, the GMOs regulations provide:
Lack of scientific knowledge or consensus on the safe use of genetically modified organisms shall

not be mterpreted as indicating a particular level of risk, an acceptable risk, or an absence of

risk. 7
This has been held to mean that a lack of scientific knowledge or consensus is likely to be
regarded as neutral and should not be taken into account in risk assessment. This is
directly contrary to the spirit of the precautionary principle, which is intended to establish
a bias in favour of protecting the environment in situations of scientific uncertainty.
Therefore, the Act does not reflect the precautionary principle as is required by the
Cartagena Protocol and national legislation in form of the NEMA. To this end, it can
never be said that the Act fully protects the public against the risks posed by
biotechnology, particularly GMOs, since the ultimate goal of the principle includes

public health protection.'*

3.3.3 Informed decision-making and consumer protection

Informed decision-making concerning an aspect affecting one’s life is dependent upon
the availability of necessary information. This touches on the issue of access to
information. The NEMA provides that access to information necessary to protect one’s

interests or rights should be provided according to law.'® The law referred to here

%% Secretariat of the Convention on Biological Diversity (2000).Cartagena Protocol on Biosafety to the
Convetnion:Text and annexes Montreal: http://yu.ac kr/Regulation/cartagena e him

1% See paragraph 3.1.3 above, for the explanation of the use of the precautionary principle in the NEMA
chapter one.

7 Cullinan op cit at 4

8 Reg 3(2)
1 See article 1 of the Protocol and s2 (2) and (4)(a)(vii) of the NEMA. In these two instruments, the goal

of the principle is given as one to protect the physical, psychological, social and spiritual interests of
people, which include protection of their health, well being and even integrity.
082 (4) (k) of the NEMA.
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includes the right which is enshrined in the constitution,'" and the Promotion of Access
to Information Act 2 of 2000 which give an individual the night to access information
held either by state departments or by private individuals if it will advance protection of
rights.'* It therefore follows logically that if the public will not get information regarding
whether the food they consume contain GMOs or not, they will not be in a position to
make informed decisions concerning the protection of their health. The Act does not
contain anything pertaining to the labeling or possible labeling of food to show whether 1t

contains GMOs or not. The public in other words has no choice when it comes to what it

consumes.

The general public in South Africa may not even be aware that some of the food they
consume may contain GMOs, since information about GMOs in South Africa is not
readily available to the public.'® The public is therefore not in a position to make
informed decisions about whether or not to consume GM products as they do not have to
be labeled as such. This runs counter to the NEMA’s requirements of access to
information and concern for people’s health and well being. The Protocol might have not
been clear on the same issue, but at least it contains some “may contain” requirements to

allow consumers to have a choice in the matter.'“The Act is therefore deficient in so far

as protection of consumers is concerned.

3.3.4 Public participation
For purposes of this section, public participation can be defined to entail giving the

general populace the opportunity to contribute to the decision making process regarding
issues of their governance, which includes decisions affecting the environment they live
in. It is clear from the Constitution and the NEMA that public participation in relation to
decisions affecting the environment and the health and well-being of people 1s now one
of the comerstones of our society.'* However, some of the provisions of the Act do not

reflect this. For example, the Act provides for the establishment of an Executive Council

1832,

12 See paragraph 3.1.2.3 above.

' Cullinan op cit at 5. www.globesa.org/gmoslecture.him.

'* See chapter two where a comment on the “may contain” provisions of the Cartagena Protocol is given.
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for Genetically Modified Organisms and for an Advisory Scientific Committee, but there
is no provision for public participation in either body. The Council, in its functions, can
co-opt other so-called knowledgeable people to advise it, and invites written comments,
also from these “knowledgeable persons”.'* All this excludes the rest of members of the
general populace in preference of those that already have knowledge. This is an anomaly
considering the fact that the Protocol urges parties to allow for public participation and
the raising of public awareness. This can only be achieved if members of the public are

allowed to take part in the activities or decision-making process of the institutions created

by the Act.

Section 18" of the Act restricts access to information concerning GMOs and although
subsection 2 specifies certain information that must not be kept confidential, in practice
the National Department of Agriculture has not been prepared to release most of this
information. Lack of information means no checks on the government actions and those
of corporations. Also prospective field trials need only be advertised in local newspapers,
and consequently the general public is unaware of where field trials are being undertaken
in South Africa' All this points to the poor public participation and awareness
mechanisms in the Act. These two tools are meant to be effective tools for participatory

democracy in the new constitutional and democratic dispensation in South Africa.

3.3.5 Risk and environmental impact assessments

With regard to risk assessments, the GMOs Regulations provide that:
No person shall undertake any activity involving genetic modification unless a suitable and

sufficient assessment of the risks created thereby to the environment and human health has been

made.™”

Although the Regulations at least takes into account health concerns, it is unclear whether

this covers, for example, the sale of GMO products or even the release of GMOs.

Y3 See note 138 above.

16 See 57 (5)-(6) of the Act.
17.518(1)

1% Cullinan op cit

" Reg.3(1)
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Apart from that there are no legally binding requirements regarding how risk assessments
in relation to the use of GMOs should be conducted.’™ Cullinan points out that, currently,
this is done on the basis of voluntary and incomplete guidelines. Another problem or
deficiency is that the Regulations impose very short time limits for the regulators to
respond which probably means that they have insufficient time to consider any risk

assessments that have been done.'”!

The environmental impact assessment (EIA) regime in relation to the GMOs has been
criticised for being wholly inadequate.’” The EIA provided under the ECA, discussed in
3.1.4 above, has a provision, which is currently not enforced because the requirement to
undertake an EIA is triggered by the start of the process of genetic modification, (at
which stage the nature of the GMO is not even known) rather than, for example, the
proposed release or import of a GMO. It is also lamentable that there is no provision for
the exchange of information with other countries with regard to the import and export of
GMOs and GMO products, such as the “advance informed agreement” (AlA) system set
out in the Cartagena Protocol.'™ As a consequence it is not easy, for example, to assess

the extent of the risks associated with the exported rice to South Africa, or maize food aid

by the USA to Zimbabwe.

3.3.6 Liability regime
One provision of the Act, which strikes the reader with concern, is the liability regime

established in Section 17. The section provides:
The liability. for damage caused by the use or release of a genetically modified organism shall be

bome by the user concemed.
Problems around the meaning of the term “user” have been highlighted in paragraph

3.2.7 above. The Act establishes that user includes end-user.””* The consequences of this
liability regime are that consumers may be held liable for harm caused by GMO products

which they consume. This liability regime is also inappropriate to engender appropriate

% The GMOs Regulations does not provide for any. See Reg. 3.
! See Table 2 under the annexure to the Regulations.

http:/fwww nda. agric za/doc/geneticresources/ AnnexureGMO htm
12 See note 143.

1% See article by Cullinan, www.globesa.org/gmoslecture
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caution in those who develop GMOs for profit. The Act does not provide for liability of
those who develop GMOs, and does not come out clear on civil remedies for those
affected by , for example, accidental release of the organisms. This is so despite the fact
that the Act contains a provision for criminal sanctions. The omission of a proper
provision for remedies does not shield people against the risks posed by the handling of

GMOs in the country. This is not helpful to the Act’s goal of protecting the environment.

3.3.7 Summary of the chapter
The GMOs Act’s effectiveness has been tested above in the light of the Cartagena

Protocol, the national Constitution, the National Environmental Management Act 107 of
1998, among other pieces of applicable legislation. The Act was drafted mainly using the
provisions of the Convention on Biological Diversity which required Parties to the
Convention to implement measures agreed upon at the Convention in their domestic
laws. Although the Act reflects some of the issues in the Protocol, it lacks on some
important issues like on public participation requirements, the precautionary principle is
not adequately reflected in the Act, a ‘bizarre’ liability regime is in place, the scope is not
wide enough to cover all important issues like the regulation of GM food, public health
and or consumer interests are not protected in accordance with the NEMA and the
constitution, among other issues. Therefore important aspects of international standards

and national standards are not reflected in the Act. This is what the overview analysis has

established.

In the next chapter, the result of the analysis of the GMOs Act 15 of 1997 will be
considered. The purpose of chapter three has been to test the effectiveness of the Act in
light of international standards, the NEMA and the constitution. In most important
respects, the Act has been found wanting. Chapter four will therefore come up with
proposals and recommendations emanating from the analysis. It will be recommended
that amendments be made to the GMOs Act. The proposed amendments will not seek to
make a wholesale change of the GMOs law. Rather, the amendments should introduce

the important aspects missing from the Act, like public participation in the decision-

B4 81 (axeviii).
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making process relating to GMOs, informed decision-making regarding GM food',
widening of the scope to cover all important issues pertaining to the regulation of GMOs
in South Africa, taking into account risks to human health, besides the physical

environment.

155 Perhaps the amendments should include a possible labeling of GM food or anything which should
enable consumers to make a choice as to what kind of food they should consume-whether it contains

GMOs or not.

66



Chapter Four

Conclusions: Summary, recommendations and proposals for South Africa

4.1 Summary
The purpose of this whole work was set out as to give a South African legal analysis to

the regulation of genetic modified organisms. The regulation of GMOs is international in
its nature. Therefore for one to fully grasp the concept of GMOs regulation in a particular
domestic legal system, reference should be made to international and regional trends.’
For this reason, this work traced the international position on genetic modification.”
Intemational trends, which were influenced by adoption of such instruments like the
CBD and the Cartagena Protocol, in turn set in motion the development of legislation
around GMOs in many countries. For example South Africa responded to the Convention

by enacting the GMOs Act 15 of 1997, which has been analyzed in the preceding

chapter.

Reference has been given in the first chapter to forces which informed the development
of legislation around the conservation of biodiversity (GMOs) at international, regional
and national levels. Such forces can be best located within the debate surrounding
GMO:s.* In this debate, opponents of GMOs perceived (and some still do) GMOs and
biotechnology in general, as a vehicle for disaster to the environment which should not be
allowed access into society. They argue that GMOs pose risks to biodiversity and human
health, among other factors. They further argue that the risks posed by GMOs can never
be fully known because of the scientific uncertainty associated with this biotechnology.’
Human beings cannot therefore be sacrificed as guinea pigs by consuming GM products,

used as direct food or from meat products coming from animals fed with GM feeds.

! The World Development Movement; Briefing on GMOs: The Batile for International Rules on GMOs:
The Biotech Industry vs. The World’s poor; hitp:/frww wwdm.org uk/cambriefs/GMOs/baitle htm
? See section 2.2 in Chapter two above

® Glazewski op cit at 303
* Overseas Development Institute Briefing Paper; The Debate On Genetically Modified Organisms:

Relevance to the South; hitp:/fwww.odi.org uk/briefing/ 99 himl
* Ibid
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Ranging against them are proponents for GMOs who hail the coming of the modem
biotechnology as heralding a bright future for the environment and the agricultural
sector.’ Their line of argument is that, on the contrary, GMOs may enhance biodiversity,
and boost agricultural production, and therefore easy food shortages experienced by some
developing countries that face perennial famine due to incessant drought.” It is on this
point that they are accussed of hypocrisy by opponents of GMOs, who hold that seeds
from genetic modification will be, on the contrary, more expensive than other seeds.® To
the opponents of GMOs, genetic modification will result in big transnational corporations
from the rich North who will obviously press to patent rights to life forms.’ The
proponents fear that in this way, these companies will therefore, with time, control trade

and increase prices for the GMO seeds beyond the rich of the poor citizens of the South.'°

What this global debate around GMOs and biotechnology in general has established is
the fact that there are benefits accruing from modern biotechnology which should be
preserved for the benefit of society. These benefits are to be seen in the areas of
pharmaceuticals where it has a proven record of providing advance medicines to improve
health, and in agricul’cure.11 At the same time, it was discovered that the biotechnology
also poses serious dangers and risks to the conservation of biodiversity and human
health.'” The desire to minimise the risks while preserving the benefits, led the
international community to come together in 1992 to adopt the Convention on Biological
Diversity. One of its main thrusts was the issue of biosafety, a term which refers to efforts

or the need to protect human health and the environment from the possible adverse

¢ Jenmifer A. Thomson The Genetically Modified Foods Debate In South Africa;

http:/fwww uct.ac.za/microbiology/gmos htm

7 Overseas Development Institute Briefing Paper op cit, see note 4 above

® Cormac Cullinan Assessing the effectiveness of South Afvica’s Legislation on Genetically Modified
Organisms; www.globesa.org/gmoslecture.htm

* Thid

¥ Ibid

"' Overseas Development Institute Briefing Paper op cit, see note 4 above

' Matthew Feldmann et al Why so much controversy over genetically modified organisms? Answers to 10
Sfrequently asked questions; http:/fwww cimmyt. org/ABC/10-FA QaboutGMOs/htm/10-FAQabout

GMOs. htm
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effects of modern biotechnology and its products. The concept of biosafety also
acknowledges the potential benefits of the biotechnology.'?

The Convention could not fully deal with the modalities of biosafety, and left this to be
handled by the Protocol.™ The Cartagena Protocol, as it came to be known, was adopted
in 2000, in Montreal. The focus of the Protocol was to address the safe transfer, handling
and the use of living modified organisms (LMOs) better known as GMOs. To achieve
this the Protocol incorporates the precautionary principle and details information and
documentation requirements. The spirit of caution should guide the handling, use and
transfer of GMOs among states and other institutions. Some other important provisions of
the Protocol include information sharing among nations (which entails scientific and
technical co-operation between developed and developing countries to improve the lot of
the latter in handling GMOs), capacity building and public participation. One of the main
focal points of the Protocol is domestic implementation of standards set in such
international instruments. Hence the bulk of the provisions stated above have a bias

towards measures to strengthen national legislation in dealing with the technical 1ssues

presented by GMOQs. !’

It should be pointed out here that one of the thorny issues which the Protocol had to deal
with, which also has national implications, is the issue of labeling, ' European countries
preferred the adoption of mandatory labeling requirements in the Protocol, while the
USA and her allies felt that the labeling requirements would unnecessarily demonise
GMOs. Finally the two camps had to reach a compromise, and settled for the minimum
“may contain” requirements, without prejudicing those who wish to adopt stricter
measure to protect their domestic environment and their national citizenry’s health.!” The

implication of this on international trade is that it has sown seeds for future trade wars

" Se¢ 2.2.2.3 in Chapter above.
1'f See explanation of this point m 2.2.2.3 above
 See paragraph 2.2 above
' Kurt Buechle The Great Global Promise of Genetically Modified Organisms: Overcoming Fear,
Misconceptions, and the Cartagena Protocol on Biosafety in the Indiana Journal Of Global Legal Studies:
gttp:/ﬁj gls.Indiana edu/archive/090 1/buechle, shtml

Ibid
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between, for example, the USA and the European Union.'® Developing nations are also
caught up in the “cross fire’. It is beginning to surface now that one of the reasons why
Zimbabwe and Zambia resisted food aid, but especially Zambia, was fear of losing
European markets of their agricultural products. Europe will not allow any products

which it may suspect of having been contaminated by GMOs, including even meat

products.'®

The regulation of GMOs in the African context was also considered. It has been
established that while the European Union has a detailed legislation around GMOs in
place, the OAU (now the African Union-AU) only has a draft model in place. This draft
model legislation seeks to promote the rights of local communities, farmers and breeders.
In a world where every region has a clear position on this hot issue of GMOs, it would be
better for the AU to improve the African legislation around GMOs. It should show a
clearer legal position for African states than what currently exists. The SADC has
reconsidered its position on GMOs.” It is yet to be seen how far the revised approach can

go 1n guiding the sub region, but nonetheless, SADC should be commended for taking up

measures to improve its position on GMOs.

After looking at the international and regional approaches to GMOs regulation, this work
turned to the South Afiican legislation. The GMOs Act 15 of 1997 was considered and
analysed in the light of the Cartagena Protocol requirements, and the standards set by the
national constitution and the NEMA. It has been established that the Act was basically
enacted on the basis of the Convention on Biological Diversity, and not on the basis of
the Cartagena Protocol which specifically touches on the safe transfer, handling and use
of GMOs.”' When tested against the Protocol, the Act is seen to be deficient on a number
of important respects, (although it has some few good aspects noted in paragraph 3.3

above). The scope of the Act has been criticised for not being wide enough to cover all

*® 1 isa Oladotter Sandblom (Montercy Institute of International Studies) Genefically Modified Organisms

www.commercialdiplomacy.org/ma_proiects/ma_sandblom 1.htm

¥ The Zambian Deputy President commented that the one of the reason for his country’s refusal to accept
Gumwood/maize aid from USAID was fear of losing its European markets for agricultural products, see
article by the Zambian Times reporter, GMOs Harmful? WWw.zamnet Zzm/newsys/news/viewnews

* See paragraph 2.3.2 in chapter 2 above
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important aspects which the Act should have covered. The liability regime of the Act has

been criticised for being inappropriately drafted and is riddled with unclear, vague and

ambiguous language.

The Act also lacks an important provision allowing for public participation in decision-
making processes and in procedures for the approval of field trials and commercial
releases (see Press release art). The precautionary principle is not adequately and
appropriately adopted by the Act . The regulations to the Act have also been criticised for
the following reasons:

e They negate the very purpose of the law by precluding almost any GM seed, food or
animal feed from permitting requirements;

e Another problem is that academic or research facilities are exempt from permitting
requirements;

e The permit-granting process provides inadequate means to for the public to be
involved in decision making processes and directly and directly affects their daily
lives (e.g. food security);

e There is no comprehensive risk assessment procedures in place to deal with the
uncertainties in genetic engineering, ie in the widespread experimentation and
commerce of GM crops;

e The use of the precautionary principle in the regulation is considered a dangerous
interpretation, running in direct conflict with international and national definitions
that are enshrined in the biosafety protocol and the NEMA; and

e There is no procedure for following environmental assessments for GM crops, for

example the evaluation of impacts on food security and livelihood, among other

things >

4.2 Conclusion
The Genetically modified Organisms Act 15 of 1997 was drafted on the basis of the

Convention on Biological Diversity, and not on the basis of the Cartagena Protocol,

! See paragraph 3.3.7 in chapter above
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which is the most relevant and intenationally binding legal instrument around GMOs to
date. As a result the Act is deficient on important respects of the Protocol. For example
the scope of the Act does not cover all important issues, which are great concerns of
international law, that is, the regulation of GM food. The Act also fails to reflect the
precautionary principle, which is the backbone to biosafety and the conservation of
biological diversity. In an attempt to interpret the principle, the Act unfortunately ran
contrary to international and national standards enshrined in the Protocol and the NEMA.
The Act does not put public health in the forefront of its concerns as required by the
NEMA and the spirit of the constitution which is reflected in section 24.

There is more to be concemed with about the Act than to admire. Whatever the Act
attempted to do, it sometimes overdid it. For example in trying to strictly monitor the
implementation of the Act, section 16 runs in danger of undermining the very values
which the constitution sets out to achieve, by allocating excessive powers to the

inspectors, which opens it up for abuse.

There 1s however need to guard against the proverbial danger of throwing the babe out
with bath water. The few good aspects of the Act need to be preserved. The good thing
about the Act in this regard, therefore, is that it provides a good basis upon which reform
to the regulation of GMOs in South Africa can be ushered in. It is for that reason that the

succeeding paragraphs will make recommendations and proposals on the Act for South

Africa.

4.3 Recommendations and proposals for South Africa
It should be noted that the recommendations and proposals to follow are only given on

few selected aspects of the Act. They will include every issue which has been critiqued in

section 3.3 above.

% Press Release 28 February 2000, “Stop the Crop!” Citizens’ call to revoke SA s Genetic Engineering
Loaw www.greenparty.org.Za/GE/2000228GMOACT htm
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In the light of the analysis given in section 3.3 above (which has also been highlighted in
the preceding paragraph, ie, the last paragraph in 4.1), the following recommendations
are made on the GMOs Act 15 of 1997 in form of amendments to the Act:

1. The scope of the Act should be widened to include GM food and animal feed. An

amendment is hereby proposed to section 2 of the Act to include the classification of

GMOs according to their intended use, that is:

(i)  Those intended for introduction into environment; and

(1))  those intended to be used directly as food, so as to factor in GM food into the
Act taking into account the importance which such food has now acquired.

The inclusion of GM food should also enable the Act to reflect more adequately the

health concerns of South Afiicans. To this effect a related amendment will be

suggested to the preamble;

2. The preamble, in line with proposal 1 above, should include public health protection,
as an addition to the protection to “environment”. The preamble should also
adequately reflect the precautionary principle by, for example clearly stating that it
reaffirms the principle. At the moment the interpretation of the principle in the
Regulations does not truly reflect its true meaning as used by the Protocol and the
NEMA. The interpretation adopted in the regulations seems to suggest that the use of
the principle is not mandatory, and therefore reduces its importance, which should
actually favor the protection of the environment in cases of scientific uncertainty.
However the interpretation in the Regulations negates the very purpose for which the
precautionary approach stands for. A complete overhaul of the adoption of the
principle in the Act is therefore proposed.

3. The Actshould include public participation in the activities of the Executive Council
for Genetically Modified Organisms and the Advisory Committee. To this effect,
amendments are therefore proposed to section 7. Members of the general public, who
are consumers of GM food should be co-opted by the Council to serve on the
Council. Members of the public to be also invited to give comments, whether written
or oral to the Council, pertaining genetic modification. The Act should provide for

such public participation. An amendment is also proposed to the language of section
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2

like “developers”, “producers” and “consumers” should be employed by the Act in
place of user.

(1) The Act should provide for remedies to people who are affected, say, by the
accidental or negligent release of GMOs by the producers or developers of GMOs. As it
stands, the Act seems to provide liability only for the people vaguely referred to as
‘users’. This has the potential of making consumers of GM products liable, while letting
negligent developers or producers of the GMOs off the hook. A clear provision for civil
remedies to people affected by negligent handling of GMOs by developers or producers

will help inculcate a sense of caution in them. This is in line with the spirit of the

precautionary principle.
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