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The African National Congress (ANC) 1is engaged in an armed
conflict with the South African Government for control of South
Africa. ANC combatants are being prosecuted gnder South African
ocriminal law as rebels, a process which undermines the normative
value of the criminal law because it is in conflict with popular
support for the ANC. International law provides a humanitarian
alternative to the criminal 1law. This study investigates the
international legal protections available to combatants 1in the

conflict.

Lawful combatant status and prisoner of war status would only be
available if the South African armed conflict was classified as
international. It has been argued that the international status
of the ANC, derived from the denial of self-determination to the
South African people, internationalises its war against the South
African Government. Attempts have been made to enforce this
concept. Article 1(4) of Geneva Protoconl 1 classifies armed
conflicts involving a movement representing a people with a right
of self-determination against a "racist regime” as international.
But South Africa did not accede to Protocol 1 and the argument
that it 1s custom fails because of insufficient international
support. Nevertheless, the developing situation Jjustifies an
examination of the pefsonal conditions required to gain.protected

status. The conditions in Article 4 of Geneva Convention 3 (1949)
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are onerous, making it impracticable in South Africa. Protocol
1's updated conditions are more suited to the armed conflict. The
Conventions and Protocol 1 also make available procedural and
substantive protections to <combatants and deal with special

issues particular to South Africsa.

The South African armed conflict can alternatively be classified
as non-international. Common Article 3 of +the 1949 Conventions
applies because South Africa is party to them. Geneva Protocol 2
is not applicable because South Africa is not a party to it.
Unfortunately, Article 3 only applies general humanitarian

principles and not protected status.

To conclude, because of the inadequate means for enforcing the
classification of the South African armed conflict as
international and the inadequacy of the protections available

under the law of non-international armed conflict, it is urged

that the Government confer ex-gratia lawful status on ANC

combatants.
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1.1 THE LAW OF ARMED CONFLICT

Armed conflict is the most anarchic of human conditions.
Societies at war discard many of the mores that restrain human
behaviour in peacetime. Man has, however, introduced rules in an
attempt to confine this anarchy. International law has been used
to curb excessive violence, ease the pain and suffering of those
individuals affected by armed conflict, and preserve human life
and humanitarian values. This law of armed conflict,1 or
humanitarian law, can be defined as the corpus of international
rules, established by treaty or custom, specifically intended to
apply in armed conflict.2 It is split into two divisions. (i) The
law established by the Hague Conventions and attached Regulations
of 1888 and 1907 (Hague Law) determines the rights and duties of
the parties to the conflict in the conduct of operations and
limits the choice of doing harm.® (ii) The law contained in the
various humanitarian Geneva Conventions (Geneva Law) is intended
to safeguard military personnel who find themselves at the mercy

of the enemy and persons not taking part in hostilities.< In

1 Historically termed the law of war, or ius in bello.

2 J S Pictet Human1Lan1an__Lau__and__Lhﬁ__ExQLﬁnggn__Qﬁ_ﬂan
Yictims (1975) 18.

3 Ibid.

4 Loc cit.
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simple terms then, Hague Law governs how an armed conflict is
fought while Geneva Law protects the individual victims of armed

conflict.

1.2 THE STATUS OF COMBATANTS IN INTERNATIONAL ARMED CONFLICTS

It is an important principle of the law of armed conflict that in
international armed conflicts (i.e. &armed conflicts between
states) combatants are not subject to the criminal 1law of the
opposing state. The reason why their killing of members of the
other 2ide’'s armed forces 1is regarded as blameless is rooted in
Rougsesu & doctrine that the real adversariss are the =states the
combatsnts repregent and not the individual combatants.® States
have, therefore, over fime, through international treaties and
custom, estsblished among themselves the rule that combatants who
commit belligerent acts during international armed conflicts
cannot be subject to prosecution for those acts provided they
personally satisfy certain conditions. In addition, combatants
who fall into enemy hand= also a&acquire =8 special status
guaranteeing a certain level of treatment. Thus lawful combatants
become prisoners of war (P.0.W's) on capture. Enforcement of
these protections depends upon the right of a captured combatant

not to be killed immediately, i.e., the right to quarter.

The conditions for lawful combsatant status were first set out in

5 J J Rousseau Du Coptrat Social du Principes du Droit

Politique (1762) chp 4.
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the Hague law because they were 1linked to the regulation of
methods of warfare, but were later taken up by the law of Geneva
as the key conditions for P.O.W. status. These conditions centred
on the principle that lawful combatants had to distinguish
themselves from the civilian population. This principle of
distinction consists of two aspects: (i) The visibility aspect
requiring that combatants distinguish themselves visibly from the
civilian population and from the opposing side. (ii) The command
link aspect requiring that combatants establish their membership
of armed forces distinct from the civilian population through a
chain of command connecting them to a party to the conflict. It
was implicit in the classification of the regular armed forces as
lawful combatants thﬁt ‘they were already distinct from the
civilian population through their uniforms and militsry
organisation.® Irregulars, such as volunteer corps, acquired
lawful combatant status provided they conformed to the conditions
of: Acting wunder a responsible command, wearing a fixed and
distinctive sign, carrying arms openly and obeying the laws and
customs of war.7 If combatants failed to distinguish themselves
from the civilian population they lost the right to participate
in the armed conflict and P.O.W. status. Common Article 2 of the

18949 Geneva Conventions currently applies the law of armed

8 The regular armed forces of states were granted lawful
combatant status through a custom which was later formalised in

Articles 1 and 2 of the Regulations attached to Hague Convention
4 of 1907.

7 Article 1 of the Hague Regulations of 1807.



conflict to interstate armed conflicts® while Article 4 of the

Third Geneva Convention Relative to the Treatment of Prisoners of

War sets out the conditions combatants must observe in order to
qualify for protected status.® The bulk of the Conventions
contain additional rules protecting and providing for both
combatants and civilians during armed conflict. But what of

combatants in conflicts that occur within states?

1.5 THE STATUS OF COMBATANTS IN INTERNAL ARMED CONFLICTS

The international regulation of internal armed conflicts has
always been problematic because it is a direct interference in
states’ internal affairs. Historically, the fate of captured
rebels bhas varied. In' small scale rebellions they were usually
executed as traitors. In large internal armed conflicts, such as
the American Civil War, execution of the rebels became morally
repugnént and difficult to implement. The possibility of rebel
victory prompted concern about self-preservation. When the rebel
threat became impossible to ignore, various customary legal
regimes, depending for their application on the nature and size
of the engaged forces, were adopted at different historical
junctures to regulate the behaviour of the parties to the
conflict and their relations with other states. Belligerent

recognition, popular in the eighteenth and nineteenth centuries,

® Supplemented by Article 1(3) of the Geneva Frotocol 1 of
1277.

¥ This Article is common to the first three Conventions
(13713/74), but we will use Article 4 for the sake of convenience.
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regulated the parties’ conduct towards each other’'s combatants
according to the accepted practice in international armed
conflicts. Combatants were granted lawful combatant status and
P.O.W status. By 1949, however, the customary modes had fallen
into disuse. They were replaced by common Article 3 of the 1848
Geneva Conventions, which provided general humanitarian
guarantees in conflicts "not of an 1international character”, but
which gave no protection from the incumbent’s criminal law or
P.O.W status. Geneva Protocol 2 of 1877 is the most recent legal
development in respect of non-international armed conflicts.
Intended to supplement Article 3 by increasing the latter’s
humanitarian protections without conceding any status to the
rebel movement, Protocol 2 has not advanced humanitarian law
because 1its application 1is predicated on the occupation of
territory and its protections are insubstantial. Lawful combatant
status and P.O.W. status are no longer available in even large

scale non-international armed conflicts.

1.4 THE INTERNATIONAL CHARACTER OF WARS OF NATIONAL LIBERATION

After the second world war decolonisation became a major
international issue. The implementation of this process
transformed the international legal order. Article 1(1) of the
United Nations Charter, together with the United Nations (U.N.)
Resolutions which developed it, asserted thét colonised peoples
had a right of self-determination that could only be satisfied by

their independence. Most colonial states decolonised peacefully,
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but there were instances of protracted colonial intransigence. In
these cases national 1liberation movements were formed 1in the
colonies to fight for independence in what became known as wars
of national liberation. The 1legal problem was classifying these
wars of national liberation. The standard classification was that
they were internal or non-international armed conflicts because
they took place within the colonial state’'s territory. Thus, at
best, Article 3 of the 1949 Geneva Conventions applied and the
combatants of the national 1liberation movement fell under the
criminal Jjurisdiction of the <colonial power. But the U.N.,
swollen with ex-colonial states, sanctioned these wars of
national liberation. International support for the legal right of
colonised peoples to‘ self-determination 1lent impetus to the
argument that the national 1liberation movements representing
these peoples had a 1legal right to initiate wars enforcing
decolonisation. The majority of U.N. member states regarded these
conflicts as taking place between two international subjects,
viz.: the colonial state and the colonised people as represented
by the national 1liberation movement. They argued that these
conflicts were international, were subject to the law of armed
conflict rather than the colonial states’ criminal law, and that
the combatants of the national liberation movement were entitled

to lawful combatant status and P.O.W. status.

The debate on the redefinition of international armed conflicts

to include wars of national liberation polarised publicists in
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the 1970°s. This redefinition was attempted by various means. The
international character of wars of national 1liberation was
asserted by the U.N. General Assembly in a number of resolutions,
but they have not been accepted as a fons et grigo of the law in
this regard. Abi-Saab put forward the most sophisticated legal
argument for the classification of these wars as international
armed conflicts.2@® Paragraph 3 of common Article 2 of the 1948
Geneva Conventions includes as 1international armed conflicts,

inter alia, conflicts between High Contracting Parties (HCP’'s)

and ‘“powers” that are not contracting parties.11 Abi-Saab
interpreted ‘“"powers" to include national liberation movements.
But this interpretation did not become authoritative. 1In

response, the inclusion of wars of national liberation as a
special species of international armed conflict was taken up in
the development of a new Protocol additional to the Conventions.
This inclusion was the subject of an acrimonious dispute at the
1874-1977 Geneva Diplomatic Conference. Supporters of the
national liberation movements contended that these wars were
already international armed conflicts under general international
law and they intended Article 1 of the new Protocol to simply
reinforce this general law. But they added little legal flesh to

their highly charged political arguments. On the other hand, the

10 G Abi-Saab "Wars of National Liberation and the Laws of

War" 3 AnnalQs_dﬁ__ELudgs__lnzﬁxnallonalﬂs (1872) 93; “Wars of

National Liberation in the Geneva Conventions and Protocols 165

Recueil des Cours (1979) 353-445.
11 Article 896(2) of Geneva Protocol 1 of 1377 uses the term

"parties” in a similar context.
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concept’s mainly Western detractors, ranging 1in opinion from
those who regarded the internationalisation of wars of national
liberation as a dire threat to the lawl2 to those more amenable
to the 1idea but who had difficulty with its various
formulations, 13 relied heavily on a legalistic approach. Despite
the detractors efforts, Article 1(4) of Geneva Protocol 1 (1877)
classifying wars fought for self-determination against colonial,
alien, or racist regimes as 1international armed conflicts was

adopted.

This new classification was aimed at attaining lawful combatant
status and P.O.W. status for the combatants of national
liberation movements., The emanciéation of these combatants
necessitated the greatest possible relaxation of the requirement
that they visibly distinguish themselves from the c¢ivilian
population. The guerrilla warfare practiced 1in these wars of
national liberation had rendered the visibility aspect of the
principle of distinction impractical. Thus, in Articles 43 and 44
of Protocol 1 the personal conditions for lawful combatant status
regquiring combatants to make themselves visible were

substantially reduced from those set out in Article 4 of the 18949

Conventions.

12 For example, D E Graham "The 18974 Diplomatic Conference
on the Laws of War, a Victory for Political Causes and a Return

to the Just War Concept of the Eleventh Century" 32 Washington &
Lee LR (1975) 25.

13 For example, D P Forsythe "The 1974 Diplomatic Conference
on Humanitarian Law: Some Observations” 69 American JIL (18975) 77.



Unfortunately, because of the politically 1loaded wording of
Article 1(4), the colonial, alien, and racist states at which it
was directed did not become party to the Protocol. Article 1(4)’s
exponents have therefore begun to assert that these adversary
states are bound by a new rule of customary international law to
its effect. The problem of finding a legally binding means for
classifying wars of national 1liberation as international armed

conflicts, has, however, yet to be satisfactorily resolved.

1.5 THE SQUTH AFRICAN ARMED CONFLICT IN INTERNATIONAL LAW

South Africa 1is one of the adversary states targeted in both
U.N. General Assembly‘ Resolutions and Article 1(4). Although
South Africa has already been decolonised and is an independent
state, it was argued in the U.N. that the self-determination of
the South African people had not occurred because they have been
subject to legislated racial discrimination by the settler
government through its internal policy of apartheid.4 Non-
racialism was construed as a right integral to self-
determination. It follows that the key nationalist organisation,
the African National Congress (ANC), frustrated in its efforts to
achieve self-determination peacefully, has legitimately taken up
arms against the South African Government in pursuit of this aim.
Further, it was argued that the ensuing armed conflict is an

international armed conflict and ANC members have a right to

14 Abi-Saab op cit 1979 397.
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lawful combatant status and P.0.W. status. Article 1(4)'s
reference to "racist regimes” is the outcome of these arguments.
The South African Government’'s opposition to this concept is
clear. It considers the 1issue to be domestic and rejects
international law. It regards the ANC’'s combatants, for all

practical purposes the members of the its armed wing, Umkhonto we

Sizwe,1® as criminals. It prosecutes them in its criminal courts
for statutory offences such as those set out in the Internal

Security Actr**¢ and for common law crimes such as treason. These

prosecutions frequently result in the death sentence. Thus we
have two competing legal regimes asserting jurisdiction over

combatants in the South African armed conflict.

Although the debate on wars of national liberation generated a
wealth of general academic comment,” little academic attention
has beén paid to the specific South African problem. The work
that bhas been done is fairly polemical. Asmal has come out
strongly in favour of classifying the conflict as international
and he considers ANC members to have a legal right to protected

status.*® But his hortatory argument relies heavily on the

13 "Spear of the Nation.

e No.74 of 1982.

17 Abi-Saab op cit 1979 provides a useful overview of the
issues — most of the work on the subject is cited in my bibliograph

+® K Asmal "The Status of the Combatants of the liberation
Movement of South Africa under the Geneva Conventions of 1949 and
Geneva Protocol 1 of 1977" UN Centre Aqgainst Apartheid: Notes and
Comments (1980): National Liberation Movements: Their Status and
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prescriptive nature of General Assembly Resolutions and tends to
gloss over the substantive legal problems attendant upon such an
approach. Borrowdale has, more circumspectly, investigated both
the transformation of Article 1(4) into custom and recent
developments in the law affecting South Africa including the
ANC's 1980 Declaration that it would observe the general
principles of humanitarian law where possible.1® Booysen, taking
a conservative position, has applied the 1law rigidly to affirm
domestic Jjurisdiction and deny any form of international
regulation of the South African armed conflict.20 These writers
worked mainly in response to the adoption of Protocol 1 in 1877.
The occurrence of pertinent legal developments and the surge in
the level of violence has recently refocussed attention on the
application of the law of armed conflict in South Africa. Murray
has notéd that although a South West African court has accepted
the tendency to regard the Namibian armed conflict as
international as a mitigating circumstance on sentencing captured

SWAPO combatants, the position of ANC combatants is still unclear

Paper delivered to the
11th congress of the International Association of Democratic
Lawyers - Malta (13-17/11/1980).

18 A Borrowdale "The future of the law of War: The Place of
the Additional Protocols in Customary International law" 14 CILSA

(18981) 79; "The Law of War in South Africa: The Growing Debate”
15 CILSA (1882) 31.

20 H Booysen "Terrorists, P.0.W’'s and South Africa" 1 SAYIL
(1974/5) 32; Yolkereg (1980) 136,392.
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in this respect.2! A South African court has, however, found that
the provisions of Protocol 1 internationalising the South African
armed conflict have not been accepted into customary
international law and that therefore they are not binding in
South Africa.22 These developments are controversial. Further
research on the relevance of international 1law to the South
African armed conflict 1is necessary because of the serious
strains placed on South Africa’s municipal 1law by the criminal
prosecution of individuals viewed as legitimate combatants by the

majority of South Africans and by international society.

1.6 AIM OF STUDY

In response to the need for further investigation, it is the aim
of this study to examine the scope and nature of the full range
of intérnational legal protections potentially available to
combatants in the South African armed conflict. The topic is
schismatic. Lawful combatant status and P.O.W. status apply if
the armed conflict 1is classified as international while only

general protections apply if the armed conflict is classified as

21 C Murray "The Status of the ANC and SWAPO and
international humanitarian 1law" 100 SALJ (1883) 402; "The 1977
Geneva Protocols and South Africa” 33 ICLQ (1984) 462. S v
Sagarijus 1983(1)SA 833(SWA) establishes the relevance of
international law on sentencing in Namibia. S v Mogoerane TPD 6
August 1982 unreported, appears to reject the concept as a moral
excuse in South Africa; S v Buthelezi D&CLD 22 Sept unreported,
appears to accept the concept as a moral excuse. Both cases were

commented on in 1 Lawyers for Human Rights Bulletin (1983) 123
and 129.

22 S v Petane 1888(3)SA 51(CPD).
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non-international. The two legally possible, mutually
incompatible classifications, each have two components. As
already noted, lawful combatant status 1is the function of two
elements, viz.: (i) The material field of application, involving
classifying the armed conflict as 1international, 1logically
anterior to (ii) the personal field of application, setting out
the conditions a combatant must personally meet 1in order to
qualify as 1lawful. This material - personal taxonomy is also
suitable for an analysis of the application of the protections
available if the armed conflict 1is <classified as non-
international. Therefore, preceded and informed by chapter two’'s
examination of the historical evolution of the basic precepts of
lawful combatant status and the international regulation of non-
international armed conflicts, the core of my study entails a bi-

polar examination.

The first step in Section A - Classification Of The South African
Armed Conflict As An International Armed Conflict - entails a
discussion, in chapter four, of the material conditions for the
classification of the armed conflict as international. The
theoretical foundations of the internationalisation of wars of
national 1liberation in general and the South African armed
conflict in particular are examined before the actual means of
application are investigated. Following this discussion, the
argument that “powers"” in common Article 2 paragraph 3 of the

1843 Conventions 1includes organisations such as the ANC is
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investigated because classifying the South African armed conflict
as an Article 2 conflict would bind South Africa as it is party
to the Conventions. Then the development of Article 1(4) of
Protocol 1 with its reference to ‘'"racist regimes” singling out
South Africa as a special kind of international armed conflict is
traced. After an inquiry into the reasons why the South African
Government rejected Article 1(4) and refused to become a party to
Protocol 1, the examination of Article 1(4) devolves into an

investigation of its status as a rule of international custom.

The second step in Section A is the analysis, in chapter five, of
the personal conditions for lawful combatant status and P.O.W.
status beginning with an examination of their theoretical
foundations and focussing on their practicability in the South
African ﬁrmed conflict. Although the South African Defence Force
(SADF) may generally be characterised as a regular fighting
force, members of its reconnaissance battalions, for instance,
fight a counter-insurdency war using gduerilla tactics. ANC
combatants fight as either urban or rural guerrillas. The concern
of this study is, therefore, mainly with how irregular guerrillas
gualify as lawful combatants in terms of Article 4A(2) of Geneva
Convention 3 and Articles 43 and 44 of Protocol 1. Although
examination of these Articles occupies the bulk of chapter five,
an evaluation 1is made of problems specific to the South African
armed conflict, including the practice of apartheid as a grave

breach of international law, unique categories of combatants such
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as township combatants, as well as the special position of spies,
and mercenaries and how international law deals with terrorism.
The chapter concludes with an examination of the procedural and

substantive guarantees available to all captured combatants.

The first step in Section B - Classification Of The South African
Armed Copnflict As A Non-International Armed Conflict - 1is the
discussion, in chapter 6, of the material conditions for the
classification of the armed conflict as non-international.
Although this alternative classification leads only to general
protections for combatants and no immunity from prosecution for
taking up arms, it is evaluated because the classification of the
conflict is not settled. Because South Africa is party to the
1949 Conventions, the investigation of common Article 3 is
concernéd only with its criteria of application and the means
whereby the parties are bound to apply the Article. The
investigation of Protocol 2 focuses on 1its high threshold22 and
South Africa’s non-accession, which together make its application

in the South African armed conflict moot at present.

The second step in Section B is the examination, in chapter 7, of
the personal field of application of the general humanitarian
guarantees available to combatants under the law of non-

international armed conflict and the nature of these guarantees.

23 Article 1.



16
The conclusion attempts to sum up the shortcomings of the law and
nskes some projections as to the possible adaptations of the law
that will be necessary for 1its actual application 1in the

conflict.

1.7 A MOTIVATION FOR THE INTERNATIONAL REGULATION QF THE SOUTH
AFRICAN ARMED CONFLICT

Dugard has advocated a cautious approach in dealing with the
international regulation of the conflict.24 The author of this
study subscribes to the need for caution. Nevertheless, although
it is conceded that the problems of application are formidable,
it is submitted from the outset that international regulation of
the South African armed conflict will be more beneficial to all
parties involved than its continued regulation by South African
criminall law and that therefore all means for furthering
international regulation should be explored. The rationale behind
this submission is related to an appreciation of the interested

parties different needs beyond their immediate political

advantage.

The ANC has the most apparent need. If its combatants do not
attain lawful status they will remain criminals under South
African law. Under this law, the taking up of arms, even in s

genuine military situation, such as an attack on an SADF unit,

24 See C Murray quoting J Dugard in "The Status of the ANC

and SWAPO and international humanitarian law" 100 SALJ (1983) 402
at 406.
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will be treated as a purely criminal action. The ANC 1is aware of
the advantages of the implementation of humanitarian law. It can
only gain in international stature should the conflict come under
international Jurisdiction and it complies with the law. The
organisation has declared that it will adhere to humanitarian law
as far as possible. This declaration can be understood to be an
attempt to secure lawful combatant status for its guerrillas.
Achieving this status will remove the taint of suicide from many
of the ANC's activities by removing the threat of prosecution for
the taking up of arms and by guaranteeing P.O.W. status on
capture. In order to win these protections, however, the law
imposes stiff conditions. The ANC will find it difficult to meet
these conditions. Nevertheless, the law should be adapted to the
situation on the ground and the ANC's willinghess to comply

should remain thge overriding consideration.

The South African Government also has an interest in applying
international law in the conflict. Rubin argues, correctly it is
submitted, that the classification of politically motivated
violence as criminal under the municipal law of a nation serves
no purpose.25 Jt brings the criminal 1law into disrepute leading
to a legitimacy crisis that profoundly undermines the municipal
legal system. In the South African context the undermining of the

law is so far advanced by the 1legal enforcement of racial

25 A P Rubin "Terrorism and the Laws of War" 12 Denver
Journal of law and Policy (1983) 219 at 231.
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domination that it leads one to speculate whether the idea of law
itself is not endangered. The international law of armed conflict
provides a much more suitable framework for dealing with
politically motivated violence 1in South Africa. It protects
civilians because it tends to direct attacks onto military rather
than civiiian targets by providing legal penalties enforcing the
distinction between civilians and the military. It removes
combatants from domestic Jjurisdiction. It provides a better
adapted technical legal system for prosecuting individual
offenders for any grave breaches of the law that they may commit.
Theoretically, criminal law encounters difficulties when dealing
with politically motivated crime. It loses 1its deterrent effect.
The sense of retributive justice is not likely to be shared by
political dissidents who reject the legitimacy of a society’s
normal restraints when deciding to perpetrate criminal acts.28
When the vast majority of the members of a society’s population
support the aims and ideals of a dissident organisation such as
in South Africa, then the sense of retribution alters to a sense
of outrage that the dissidents should be treated as criminals for
taking up arms to achieve those aims and ideals. Not Jjust the
integrity of the criminal law but that of the whole legal system
is brought into question. Decriminalising ANC guerrillas will
slow the process of debilitation of South African law. The South

African Government may continue to buttress its position with the

28 A P Rubin "Terrorisnm, "Grave Breaches” and the 1977
Protocols" 74 Proceedings of the American Society of

International Law (1980) 192.
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domestic jurisdiction argument, choosing to weather the
consequences of ignoring international opinion rather than show
any farsighted flexibility. Eventually, however, its
intransigence will be overrun by demographic factors; too many
combatants to house in ordinary prisons; too many combatants to

keep on sentencing to long terms of imprisonment or death.

The international community also has an interest in seeing the
international regulation of armed conflict because it will
reinforce international law generally by providing a concrete
example of the successful development and application of
humanitarian law in an age when such examples are rare. In
addition, the operation of the 1law will help to civilise and
restrain what 1is fast becoming a disastrous and widespread

conflagration in the subcontinent.

One should not be blind to the fact that making a classification
is a political act. To be rigidly legalistic in this process is
to create the illusion of legal integrity where little exists.
There is no central authority in internstional 1law to give a
legally binding judgement on whether the South African armed
conflict is international or non-international. The International
Committee of the Red Cross (ICRC) has been called on to play
international umpire but the organisation has become profoundly
reluctant to pass Jjudgement on the <classification of any

conflict. It prefers to take = pragmatic position urging as much
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humanitarisn activity as possible. The parties to the South
African armed conflict are left to act as both claimant and judge
and no party can pass a definitive judgement on the other’s
claim. The result is a divergence of views as to what law
applies. The parties

..are more interested 1in using legal argument in the
political-legal process of making and 1implementing policy
than in the academic-legal process of attaching a label to a
factual situation.Z27
The value the parties attach to international regulation of the
armed conflict depends on whether it is to their direct political
advantage. But although the application of humanitarian law has
always been tenuous because it requires the participation of all
sides to a conflict and not all parties have the political will
to apply the 1law, the law has been successfully applied in
extremely difficult situations. Moreover, the object of the law’s
application is not the political advantage of the participants,
but the general increase 1in the humanitarian conduct of the
conflict. This great humanitarian principle provides the best
reason for the examination of the legal position of combatants in

the South African armed conflict.

27 D P Forsythe Humanitarian Politics - The ICRC (1977) 137.
He points to the example of Portugal before the 1974 coup where

the official position was that the liberation movements in the
colonies were rebels and criminals, whilst after the coup they

were regarded as legitimate combatants involved in international
armed conflicts.
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2.1 INTRODUCTION

This chapter explores the history of two important areas of
international law that become enmeshed in the mooted
international regulation of the South African armed conflict,
viz.: lawful combatant status and the international regulation of
internal armed conflict. Lawful combatant status is linked to
inter-state armed conflict while the law of 1intra-state armed
conflict, although it provides general protections, does not
generally admit of this status. Whether the transfer of lawful
combatant status from 1its traditional Jjurisdiction to the
formally internal South African armed conflict 1is either a
radical new legal departure or fits smoothly into the law’s
evolution, is important to our concern with South Africa. But it
must be noted that the law of lawful combatant status and the law
of internal armed conflict grew up independently and therefore in
this chapter they are treated in separate sections concentrating

on the general themes of their development.

2.2 THE EVOLUTION OF LAWFUL COMBATANT STATUS

2.2.1 GENERAL
The modern law of 1lawful combatant status evolved through a

historical process. This section briefly examines 1its roots in
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order to throw light on how historical practice has influenced
the qualifications for lawful combatant status in South Africa

today.

2.2.2 THE MIDDLE AGES

Although historically combatants have enjoyed a special status in
many different locales, the roots of the modern concept of lawful
combatant status can be traced back to the Middle Ages in Europe.
In medieval Europe, until the Christian church introduced some
restraint in war, a belligerent’'s entire population was at an
enemy’'s mercy.l The church rejected 'private wars’  fought for
private ends but sanctioned “public wars’® fought for public and
just purposes.2 In the fourteenth and fifteenth centuries a “just
and public war’  became an ‘open and public war’  requiring the
sovereigh's avowal and open and public signs of war-making.?3
Those who followed the profession of arms were governed by the
"law of arms’. This law strictly limited those who had the right
to go to war to the military classes. Ordinary serfs doing battle
for their 1liege lords were unprotected.4 Acts done outside the
"law of arms’ and ‘public and open wars’ were considered

brigandage and murder. The fundamental legal principle

1 G Schwarzenberger "Terrorists, Hijackers Guerilleros and

Mercenaries” 21 Current Legal Problems (1868) 257 at 271.

2 G Draper “"Combatant Status: An Historical Perspective” 11
RDPMDG (1872) 135 at 136B.

3 Draper op cit 137.

4 Draper ibid.
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established in this period was that the right to bear arms and to
participate in acts of warfare was limited to a particular class
of men® who could be characterised in modern terms as lawful

combatants.

> 2.3 THE ‘ANCIEN REGIME
The birth of the ius in bello proper is found in the ancien
regime when the burgeoning bourgeoisie began to influence the law
but s strong feudalism, although in decline, was still in place.
Early publicists such as Hugo De Groot and Emmerich De Vattel,
focused their efforts on the jus ipn bello.® Grotius? pointed out,
as Gentili® had done before him, that pirates and brigands do not
lawfully wage war. Belli, Grotius, Pufendorf and Vattel all
recognised the principle that laﬁful combatants had a juridical
status gfanting them immunity from criminal prosecution for those
warlike acts which did not violate the laws and customs of war
but that might otherwise have been crimes under national law.
However, the early publicists still held to the idea that war
existed between states and between the citizens of states. Every

citizen, man, woman or child could be killed or enslaved. The

5 E Rosenblad Internationa Huomanitsrian Law of Armed
Conflict (1973) 77.

8 These early publicists classified the medieval ‘law of
arms’ as part of the ius gentium, a facet of the jus naturale,
aligned with and derived from eternal 1law and, ultimately, from
the divine law of revelation.

7 De Jure Belli ac Paci (1623-1624) Book 1, Chapters 4 & 5.
8 De Jure Belli (1598).
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fate of civilians was absolutely in the hands of the conqueror.
Although the formulations of the law made during this period were
not always systematic, they served as fertile ground for further

development.

242;A_IHE_AﬁE_QE_EHLlGHIEHMEHI_AED_IHE_EBENQH_BEIQLUIIQE
The eighteenth century climate of rationalism and sensibility was

the seed bed of +the humanitarian bias of the law of war. In

Contrat Social,® Rousseau set out two revolutionary ideas.
Firstly:

War is not a& relation between man and man, but a relation
between state and state in which individuals are enemies
only incidentally, not as men or even as citizens but as
soldiers. :

Secondly:

The object of war being the destruction of the enemy state,
one has the right to kill its defenders only when they have
weapons in their hands; but immediately they have put them
down and surrender, thus ceasing to be enemies or agents of
the enemy, they once more become ordinary men and one no
longer has any right to their 1life. Sometimes one can
extinguish a state without killing a single member of it,
moreover war confirms no right other than that which is

necessary for its purpose.10
From this famous doctrine it followed that: (i) military

operations ought to be conducted exclusively by combatants in

uniform and (ii) the unarmed civilian was to be spared at all

8 J J Rousseau Du Contrat Social du Principes du Droit
Politique (1762) chp 4.

10 Quoted by G Draper "The Geneva Conventions of 18439" 114
Recueil des Cours (1965) 59 at B5.



25
times as much as possible.1l These two considerations gave birth
to the central principle of the law of combatant status, the

principle of distinction.12

Until the eighteenth century, members of standing armies were
usually mercenaries. The French Revolution of 1788 led to the
enlargement and democratisation of armies but did not result in
any drastic changes in the traditional distinction between
combatants and civilians.13 In 1793 when the French conscription
armies entered into battle, the law of war still denied lawful
participation in warfare to all but the armed forces. Later
additions were seen .to owe their status to concession.14
Irregular armed forces had to be authorised by their sovereign
and thus legitimised by their own national law, were assimilated
to the- regular armed forces. For instance, the volunteers and
militia of revolutionary France were normally incorporated into
the French armed forces and seem to have worn uniforms or at
least a distinctive sign to distinguish themselves from
civilians.1® An eighteenth century innovation included the

treatment of captured members of the regular armed forces as

11 Rosenblad op cit 10.

12 The derivation and realisation of this principle did not
tgke place during Rousseau’'s 1lifetime so much as in the
nineteenth century codification of the law.

13 G Best Humanity in Warfare (1980) 76-77.
14 Draper 11 RDPMDG (1872) 138.

15 A Rosas The Legal Status of Prisoners of War (1976) 294.
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prisoners of war. The 1linking of lawful combatant status and
P.O.W status would mature during the codification period. In
addition, during the eighteenth century the entire civilian

population ceased to be regarded as legitimate objects of attack.

2.2.5 THE EMERGENCE OF GUERILLA WARFARE

The Napoleonic wars were the breeding ground for a new form of
warfare, guerilla warfare, which deserves special mention because
of its widespread use 1in twentieth century wars of national
liberation. Guerilla warfare originated in the Spanish national
resistance to Napoleon’'s invasion of the Iberian peninsula (1808
to 1813),18 when small groups of patriots either continued to
fight as the remnant of their defeated army or intersected the
lines of advance or retreat of the invading French forces. In
humanitarian terms the advent of guerilla warfare was a disaster.
Draper notes that these guerrillas had little or no military
discipline, frequently wore no uniform, disregarded the safety of
their prisoners if they took any at all, and their hostile acts
could often not be distinguished from brigandage or murder.1?
Anathema to the professional military class, guerrillas were
extremely effective in military terms. It was difficult to fight
an enemy who disappeared into and reappeared out of the civilian
population. The 1law’s treatment of guerrillas was heavily

influenced by the major belligerent states of the period, who,

18 Best op cit 77.

17 Draper 11 RDPMDG (1872) 139-140.
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unlike countries invaded by Napoleon that saw merit in the
‘patriots war’, did not welcome new classes of participants.
Guerrillas usually received short shrift at the hands of their
captors.18 States confronted with such resistance normally
refused to treat captives as P.0O.W.s unless they belonged to
organised units fighting openly and under direct authorisation.
The law left strictly “amateur’ combatants at the mercy of their
captors. The contemporary 1legal consensus was summarised by
Wheaton:

In modern warfare partisans and guerrillas are regarded as

outlaws, and may be punished by a belligerent as robbers and
marauders .18

2.2.6 LEGISLATIVE FQUNDATIONS QF THE CLASSICAL LAW OF WAR

The conventional foundations of the law of war were laid in the
second half of the nineteenth century.20 During this development,
the law regulating the right to go to war - the ius ad bellum-
was separated from the law regulating the armed conflict - the
ius in bello. Henri Dunant’'s experience of the battle of
Solferino (1859)21 led to his founding the Red Cross in 1863 and

ultimately to the adoption of the first Geneva Convention in

18 Draper 11 RDPMDG (1972) 139.
12 Elements of International Law (1836).

20 Best op cit 129.

21 Recorded in Souvenirs de Solferino (1862).
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1864 .22 This purely humanitarian convention did not attempt to

regulate lawful combatant status.

The codification of the customary law of war really began in 1863
with Lieber’s Code of Land Warfare,23 an instruction issued to
the Federal armies in the U.S. Civil War. The code recognised the
principle of distinction in Article 22. Article 57, reiterating
the principle of lawful combatant status, stated:
So soon as a man is armed by a sovereign government and
takes a8 state’s soldier’s oath of fidelity, he 1is a
belligerent, his killing wounding or other warlike acts are
not individual crimes or offenses.
The code also instituted the protection of P.O.W.s.2¢ It regarded
partisans as P.O.W.s aé long as they wore the uniforms of the
army and belonged to the army, being detached solely for the
purposes of operating in enemy territory.25 However, ‘'"men, or
squads of men, who commit hostilities...without commission,

without being part and portion of the organised hostile army, and

without sharing continuously in the war"” were not “public

22 . ¢ | Amel; . £t} . lit] £ 1)
Wounded in Armies in the Field. The convention guaranteed the
principle of the neutralization of the wounded and of all
personnel whose duties were to aid them. Medical equipment was
protected by a'distinctive sign.

23 Upited States Army General Ord No.100 “Inst . ¢
; P Armi : l Uni | Staf . he Field"
24/4/1863. :

24 Article 49.

25 Article 81 Section 4. Lieber had in the main condemned
them in his wearlier work ) i i i

reference to the Laws and Usages of War (1862).
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enemies” and were not entitled to P.0O.W. treatment “but [were]
treated summarily as highway robbers and pirates."2® Similarly,
"scouts" in disguise,27 "armed prowlers"” who committed acts of
sabotage behind enemy lines,28 and "war rebels” who rose in arms
in occupied territory,29 were not considered as P.0.W.s if

caught, and received the death sentence.

In the second half of the nineteenth century, the categories of
lawful combatants shrunk under the influence of the great land
powers. Warfare was regarded by states such as Prussia as the
exclusive privilege of regular armed forces. Irregulars were
beyond the pale; they did not obey the customary conditions for
qualification as 1lawful combatants. The Franco-Prussian war
(1870-1871) had a strong impact on the 1legal status of
irregulars. The Prussians highlighted the requirement of public
authorisation for irregulars when they summarily executed large
numbers of Francs-Tireurs, armed French resistance fighters not
in uniform and not carrying written authorisation from the French
Government .30 Draper notes that Marx and Engels, who were in
active correspondence during the Franco-Prussian war, set out

their doctrine of ’‘peoples war - fought in self-defence of the

28 Article 82.
27 Article 83.
28 Article 84.
29 Article 85.

30 Rosenblad op cit 34.
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homeland without public authorisation - 1in response to these
events. They saw the conduct of guerilla fighters as the essence

of these ‘peoples’ wars’ .31

The two different viewpoints on the status of irregulars came
into conflict at the Brussels Conference on Proposed Rules for
Military Warfare held in 1874, which produced an abortive
Declaration and draft Code based largely on the Lieber Code.32
The 'militarist’® countries with large standing armies, focusing
on levees en masse - large scale spontaneous uprisings against an
invader by the population of unoccupied territory - argued that
lawful combatant status attached to organised armed forces and
urged that mass levees should meet the requirements of regular
forces. The ’‘patriotic”™ smaller countries, because of their
relatively small organised armed forces, were reluctant to limit
in any way the right of inhabitants in unoccupied territory to
rise up and defend their —country.23 The uneasy compromise
contained in the Declaration, recognised as lawful combatants
members of the following groups:

(1) The regular army, including militias constituting or forming

31 Draper 11 RDPMDG (1872) 141. I P Trainin echoed these
ideas before the 1949 Geneva Diplomatic Conference in "Questions

of Guerilla Warfare in the Law of War" 46 American JIL (1948) 534.

32 L Nurick and W.Barret "Legality of Guerilla Forces under
the Laws of War" 40 American JIL (1948) 563 at 58B5.

33 Draper loc cit.
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part of that army.34
(2) Militias and volunteer groups fulfilling four conditions:
(a) Commanded by a person responsible for his subordinates.
(b) Having a fixed distinctive emblem recognisable at a distance.
(¢) Carrying arms openly.
(d) Conducting their operations in accordance with the laws and
customs of war.=358
(3) The population of an unoccupied territory who, on the
approach of the enemy, take up arms to resist the invading
troops, without having had time to organise themselves, provided

they respect the laws and customs of war (levees en masse).3®

The compromise did not regulate controversial areas such as
abandonment of the necessity of express and writtenrauthority for
irregulér forces37 or the 1issue of resistance fighters in
occupied territory. But the four conditions for lawful combatant
status for irregulars, articulating the principle of visible
distinction, were set down for the first time. Coupled with the
organisational link to a belligerent state, they remained the

standard conditions for lawful status for irregulars until 1977.

34 Article 9.
35 Article 9.

368 Article 10.

37 Schwarzenberger op c¢it 271, notes that retrospective and
tacit authorisation was becoming the norm.
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Unfortunately, the treaty was never ratified and never became a
legally binding instrument, but the Institute of International
Law studied it and produced the OQxford Manual of the Law and
Customs of War (1880). The Manual set out, without much

modification of the Brussels formulation, the qualification of
regular army members as lawful combatants, the conditions for
lawful combatant status for irregulars, and the requirements for
a Jlevee en masse.3® It made it clear that no protection was
afforded to irregulars operating outside the <confines set up by
these conditions. Together with the Brussels Declaration, the

Manual formed the basis of the later Hague Regulations.?3®

2.2.7 THE CODIFICATION OF THE LAW OF WAR

The two Hague peace conferences, convened in 1899 and 13807,
produced the first two successful international conventions on
the law of war. The first conference simply revised the Brussels
Declaration. The rules it agreed upon are contained in the
Regulations annexed to the Hagug_QgnxgnLiQn_z;ﬂiﬁh_xgsgggt_ﬁg_ﬁhg
Laws and Customs of War on Land. The Regulations indicate that
members of the following groups are lawful combatants entitled to
P.O.W. status on capture: (1) Regular armies including attached
militia and volunteer corps. (2) Militia and volunteer corps

whose members fulfill the four conditions of distinction from the

38 Article 2.

38 Schindler and Thoman The Law of Armed Conflicts (1981) 25.
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civilian population. (3) Levees en  masse in wunoccupied

territory.<40

The Regulations recognised militia and volunteer corps on the
assumption that they function as auxiliaries of the regular
forces and not in detachment from them. Importantly, irregulars
admitted to lawful combatant status no longer required the
sovereign’'s command or authorisation. They had instead to meet
certain minimal conditions of organisation. In Schwarzenberger's
terms, "the test of legitimation” was rejected and “the test of
requisite organisation” was adopted.4l In a modified form this
test applies today.  Irregulars must, however, still intend to

serve a state or other party to a conflict which actually exists.

There wés no agreement at the conference on legalising further
categories of combatants. The problem of armed resistance in
occupied territory went unresolved. The famous De Maartens clause
was introduced at the conference to <cover all unprotected

categories of combatants. It read:

Until a more complete code of the laws of war is issued, the
High Contracting Parties think it is right to declare that
in cases not included in the Regulations adopted by them,
populations and belligerents remain under the protection and
empire of the principles of international 1law, as they
result from the usages established between civilised
nations, from the laws of humanity, and the requirements of
the public conscience; They declare that it is in this sense

40 Groups (1) and (2) in Article 1 and group (3) in Article

41 Op cit 271. See also Nurick and Barret op cit 587-588.
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especially that Articles 1 and 2 of the Regulations adopted
must be understood.

The De Maartens clause played a stop-gap role and has been
periodically revived as a catch-all to cover categories of
combatants not specifically governed by international law, but it

has-been insufficient for this purpose.42

At the 1907 conference, the one noticeable difference was the
increase in the number of participating states, up to 44 from 26
in 1899. The wider geographical distribution of participants is
an important trend that would later have a profound effect on the
law. However, at the turn of the century the metropolitan nations
still took the lead 1in legal formulation. The only significant
change to the 1307 Regulations43® from the 18399 version was the
additionA of the condition of carrying arms openly to the
condition of respecting the 1laws and customs of war in the case
of levees en masse. The De Maartens clause was again used to

shore up the uneasy compromise contained in Articles 1, 2 and 3.

It 1is clear that through the turn of the century the central
theme of the debate about limiting the right to participate in
combat was the badgering of the larger states by the smaller ones

into granting concessions in respect of irregulars and the

42 F Kalshoven "Reaffirmation and Development of
International Humanitarian Law applicable in Armed Conflicts: The
Diplomatic Conference 1974-1977 8 NYIL (1877) 107.

43 Annexed to Hague Convention 4.
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consequent slow and uneasy expansion of the categories of lawful

combatants. This expansion continues today.

Experiences in World War 1 led to the adoption in 1929 of the
Third Geneva Convention Relative to Prisoners of War. Lawful
combatant status and P.O.W. status were linked in Article 1 of
the Convention, which referred specifically to Articles 1, 2 and
3 of the 1907 Hague Regulations and applied the Convention to all
persons mentioned therein and, 1in addition, to armed forces

captured in maritime and aerial warfare.

2.2.8 CIVIL WAR AND TOTAL WAR

In the first half of the twentieth century two developments in
warfare occurred that had a strong impact on the law. One was the
increasé in the number of large scale civil wars such as the
Russian (1918-1920) and Spanish (1836-1939) civil wars, which
were fought with scant regard for humanitariasn law. The other was
the movement toward total war first evidenced in World War 1 but
reaching its logical conclusion in World War 2.44 In World War 2
the distinction between civilians and military was ablated by
military necessity.45 This led to an incresse in the percentsge

of civilian deaths in the total mortality rate from 5% in World

44 Best_op cit 220, notes the war was total in 3 ways:
(1) Total killing means. (2) Total population in the armed
forces. (3) Superheated collective nationalism on a vast scale.

45 Nurick and Barret op cit 32.
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War 1 to 48% in World War 2.48 The war also involved a whole
range of forces fighting in many different ways.47 It saw a vast
jncrease in guerilla warfare although no provision had been made
in the law for guerrillas who operated in occupied territory. The
official German position was that the Hague Regulations did not
protect guerrillas in occupied territories even 1if they adhered
to the conditions laid down for militias and volunteer corps in
Article 1. The International Military Tribunal (I.M.T.) sitting
at Nuremberg, discussed the legality of the resistance in German
occupied territory and seems to have assumed that partisans
should have been treated as P.0O.W.s if they obeyed the four
conditions set out in. the Hague Regulations. The I.M.T. did
decide in 1946 that the Regulations had become declaratory of
customary international law by 1939 and thus were binding on

states irrespective of treaty obligations.4B
2.2.9 THE 1949 GENEVA CONVENTIONS
The end of the Second World War ushered in a new international

tableau with a steadily increasing number of state participants

48 Rosenblad op cit 57.

47 An unusual problem was the continued fighting of troops
after their country had officially capitulated. For example, De
Gaulle’'s Free French were not technically lawful combatants as
they were fighting for a state that no longer existed. Germany
did confer P.O.W. status on them when they were captured.
However, Italians who fought against the Germans from 1943 onward
were not accorded such status.

48 War Crimes Reports vol 15 at 72. The I.M.T. for the Far

East expressed an identical view in 1948.
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freed from colonialism by the physical and moral exhaustion of
Europe. Established in 1845, the U.N. was only later to have an
influence on the law of armed conflict. The law was not yet free
of the dominant metropolitan bias when the 1949 Geneva
Conventions were adopted. They were mainly the result of efforts
to put humanitarian law basck together again after the debacle of
World Wsr 2. The 1949 Geneva Diplomatic Conference adopted four
Conventions, viz:

(1) Ej . . . he Amelj . f the Conditi

The major problem confronted in Geneva in 1949 was the legal
status of guerrillas operating 1in occupied territory. It was
debated whether they should be governed by the new law and, if
so, on what conditions. Trainin, with the hindsight of Soviet
experience, argued vehemently for the enlargement of the

categories of lawful combatants.4® He asserted that the concept

48 T P Trainin "Questions of Guerilla Warfare in
International Law" 46 American JIL (1848) 534 at 538 and 541.
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that lawful combatants must be authorised by a state, a notion
relied upon heavily by states opposing resistance movements,
jgnored the democratic principle of the people’s initiative. He
noted that if the 1legal right to fight flowed only from state
suthority, when that authority lapsed, for example in occupied
territory, so did the right to fight and the people were deprived
of their right to protect themselves and their country. The
people then had no real international substance, they were merely
"participating spectators.”50 This thesis that 'peoples’ were
subjects of international law with a ius ad bellum and
concomitant lawful combatant status was to gain credence later,
but the 1949 Conference maintained traditional patterns by
accommodating organised resistance in occupied territory within
the Hague structures with some modification. Two new categories
of lawful combatants were added to regular armed forces, militia
and volunteer corps, and levees en masse. They were:

[a] Members of other militia and members of other volunteer
corps including those of organised resistance movements,
belonging to a party to the conflict, and operating in or

outside their own territory even if that territory is
occupied,

provided they complied with the four requirements of the Hague
Regulations .51

[b] "Members of regular armed forces who profess allegiance
to a government or authority not recognised by a detaining

50 TIbid.

51 Article 4A(2) of Geneva Convention 3.
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power . "52

Reaction to the inclusion of resistance movements as a category
of lawful combatants varied. It was argued that the law lent too
much protection to resistance fighters and irreparably blurred
the distinction between combatants and civilians thus increasing
the 1likelihood of all <civilians being treated as potential
combatants.53 But experience since 1848 has shown that obeying
the conditions 1laid down for guerrillas puts a burden on them
that is often too heavy to bear 1leading ultimately to non-

adherence to the Conventions.

Up until 1949 the law had concerned itself with international
armed conflicts. That the law covered interstate conflicts was a
fact implicit in the Brussels and Hague Conventions made explicit
in common Article 2 of the 1949 Conventions. The greatest
innovation of the 1948 Conventions was the extension by means of
common Article 3 of 1limited protections to vietims of non-
international armed conflict. Article 3 was a response to the
bloody civil conflicts of the previous fifty years and the denial
to the ICRC of access to the victims of these conflicts. It-is a
mini-convention banning certain fundamental inhumanities.
Combatants remain criminals under national law for taking up arms

and are not given any special treatment upon capture. Yet Article

52 Article 4A(3) of Geneva Convention 3, eg. The Free French
under De Gaulle.

53 Best op cit 298.
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3 was still a major inroad on state sovereignty and despite its

low substantive weight its adherence record has not been good.

Draper sums up the implicit premises of the law as reflected in

the 1949 Conventions and Hague Regulations in three propositions:
(1) The rights of war devolved exclusively upon the armed
forces and those who, by analogy and concession, could be
assimilated to such armed forces;
(2) The duties of war debarred military activities against
civilians as such; :
{(3) One of the rights of war was that members of armed
forces and those uplifted by analogy and concession to that
status were entitled to P.O.W. status on capture.54

I would add a fourth premise not even raised by Draper and not in

issue in 1949, viz: The rights of war operated exclusively in

international armed conflicts, i.e., interstate conflicts.55

2.2.10 DEVELOPMENTS SINCE 1949

It remains briefly to advert to the development of the law since
1949; briefly because this area is the focus of the bulk of this
study. The post-19489 departures in the law of armed conflict were
the outcome of the vast increase in the number of participating
states in the international 1legal arena. The new states brought

with them a whole new set of cultural, religious and ideological

54 11 RDPMDG (1872) 143.

55 This premise is threatened by the application of the
rights of war 1in belligerencies, but I would argue that
belligerency had lapsed into desuetude by 1949 (see below chapter
3). The premise also comes in for criticism by those supporting
the right of national 1liberation movements to the rights of war
under the 1949 Conventions, but in 1949 it is clear that such a
situation was not yet envisaged.
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values. Best points out that
...this great 1legion of newcomers marched almost without
exception under the banner of national liberation from out
of the ruins of the o0ld empires, bringing with it much
feeling to the disadvantage of their imperial former rulers;
resentment s8gainst racial slights and discrimination, the
pride and boldness acquired, often in armed struggle for
independence, and a readiness to ascribe the "backwardness’
or ‘underdevelopment” of their countries to imperialist/
colonialist exploitation.38
Burgeoning third world nationalism, the ideological predilection
of Marxism for struggle and the belligerency not only of armies
but of whole peoples, all gave impetus to wars of national
liberation. The claim of lawful combatant status for national
liberation fighters emphasised the inadequacy of common Article
3. The 1impracticability of the traditional conditions of
visibility to the guerilla tactics used in these wars, the
blurring of the principle of distinction by the 1increase in the
number bf technically <c¢ivilian participants in combat, the
advance of non-discriminatory military technologies which
outstripped humanitarian protections, all resulted in increased
civilian mortality-rates in post-war conflicts.57 In consequence,
there arose a strong movement to reexamine and develop the law
that culminated in the adoption of additional Protocol 1 in 1977.
The redefinition in Article 1(4) of international armed conflicts
to include wars of national 1liberation expanded the class of

legitimate combatants to include members of national liberation

movements and the necessary loosening of the personal obligations

58 Op cit 287.

57 Rosenblad op cit 55.
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was made in Articles 43 and 44.

2.2.11 SUMMARY OF T